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Public School Act (Chap. 104, 1888), mc. S7.—OonstUiUumalU^ qf. 

It is coiiBtitutioDal for the Province to enact that a certain proportion of the Balariea 
of pubic school teachers employed in a Munieipality shall be paid by the Manieipality. 

jA^CTION by the Province to recover certain moneys from the City 
of Victoria, under the provisions of sec. 37 of the " Public School Act, 
1888," (cp. substituted section 30 of chap. 40, 1891). 

Irving for plaintiff; Eherta & Taylor for defendants. 

Jan. 17th, 1890. Sir M. B. Begbie, C. J.:— 

This is an action commenced by the Attorney-General, representing Judgment 
the Province, against the Corporation of the City of Victoria for the 
recovery of a sum of $5,780 under sec. 37 of chap. 104 (C. A. 1888): 
"One- third of the salaries of the teachers employed in the public 
schools in the Cities of Victoria, Nanaimo, New Westminster, and 
Vancouver shall be borne and paid by the Municipal Corporations 
pf the said cities respectively." 
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B£GBIE,C.J The Corporation having appeared, the plaintiff asked to sign judg- 
Jan., 1890. ment under Order XIV., but leave was given to the Corporation 

A.-G. ofB.C ^ defend the action on payment of the amount claimed into Court. 
The grounds of defence are very shortly raised by an issue settled by 
Mr. Justice Drake. The rights of the parties are to depend solely on 
the answer to one question, viz. : the constitutionality of the section 
above set out. If constitutional, judgment is to be signed for the 
plaintiff for the agi*eed amount. If not, then judgment is to be entered 
for the defendants. The question of the constitutionality of an Act 
of the Provincial Legislature is thus brought before me by the pleadings 
of the parties, for I think the issue must be treated as a pleading. 
The first matter, therefore, for my consideration is whether I have any 
jurisdiction to hear ajid determine this, in view of the Supreme Court 
of Canada Act, 1875, ss. 54, 56, as amended in 1876, and as it now 
stands, R. S. C, 1886, c. 135, ss. 72, 73. The original s. 56 of 1875 
provided that when any Provincial Legislature should pass an Act in 
a certain formula, set out in s. 54, then four topics of jurisdiction were 
to be reserved for the sole decision of the Supreme Court of Cajiada 
or of the Court of Exchequer, as the case might be. In 1876 the 
section was partially modified into the form in which it now stands. 
The first three topics do not require to be stated. The fourth concerns 
" suits, actions, and proceedings in which the parties thereto have by 
their pleadings raised the question of the validity of an Act of the 
Legislature of such Province when, in the opinion of a Judge of the 
Court in which the same are pending, such question is material," and 
sec. 73, R. S. C, p. 1776, then enacts that in such fourth event "the 
Judge who has decided that such question is material shall, at the 
request of the parties, and may without such request if he shall so 
think fit, order the case to be removed to the S. C. C, and it shall be 
removed accordingly," thereby abridging, so far as this cause of action 
is concerned, the jurisdiction of the Court of British Columbia. It is 
to be observed that this abridgment is solely the result of the Dominion 
legislation, and not at all affected by the Provincial Legislature. 
There is no doubt but that the Dominion Legislature can alter, abridge, 
and enlarge the jurisdiction of this Court, as it has done on several 
occasions. And although the abridgment now under consideration is 
not to come into operation until the Provincial Legislature has 
passed such an Act, yet the abridgment is by no means affected 
by the Provincial Act, but solely by virtue of the Dominion enactment 
above set out. It is by no means a delegation of Legislative authority, 
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were such possible, but a clear case of conditional legislation within the BEGBI£,G.J 
express language of Lord Selbome, in Bur ah* 8 case, 8 App. Cas. 901. 

I think that the amendment of 1876 clearly shows that in the 
absence of a request by the plaintiffs the Dominion Legislature intended 
to leave a discretion in the Judge, to proceed himself or to remove the 
case to Ottawa. In the original statute of 1875 he had no such 
discretion. Although the same words " and the case shall be removed 
accordingly," which were in the original Act, are still retained in the 
amending Act, I do not think they any longer mean the same thing. 
In the original Act they meant '' the case shall be removed in any 
event." In the amending Act they mean " shall be removed if the 
parties both request it, or if the Judge in his discretion think it fit." 
Now, here it is not only that both the parties have not requested me to 
remove the case ; both have requested me not to remove it, and both 
have concurred in alleging grounds of economy, expedition, and 
convenience, which I do not feel at liberty to disregard. I conceive, 
therefore, that according to the true construction of the Dominion Act 
I have jurisdiction to entertain this suit. It Ls scarcely necessary to 
state that the question in issue is in my opinion material. It is the 
only question on which the parties are at variance, and it goes to the 
whole cause of action. 

Is then this enactment within the powers specially given by the Judgment 
British North America Act to the Provincial Legislature? It has been 
stated, almost as an axiom, by the Privy CJouncil {Bank of Toronto v. 
Lavibe, V2 App. Cas. 588), and it seems too clear for argument, that 
"the Federation Act exhausts the whole range of Legislative power, 
and that whatever is not given to the Provincial Legislature rests with 
the Parliament," each Legislature being completely sovereign over the 
matter entrusted to it {Regina v. Hodge). From this, however, there 
would be probably an exception, viz., the power to legislate so as to 
repeal or vary any provision in the Imperial Act itself. With this 
qualification the proposition seems quite undeniable. And Mr. Irving, 
for the Crown, attempted to draw from that an argument by asking 
if the defendants contended that this tax would be constitutional if 
imposed by Parliament? To which the answer was, that no such 
question arose at present, but only whether the actual provision in s. 
37 of the Provincial School Act was authorized by the Federation 
Statute. 

The prima fade case in favour of the Provincial Legislature is strong. 
\t has by the British North Apierica Act full legislative powers in all 
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BEOBI£,C.J matters relating to municipal institutions (s. 92, sub.-s 8), to civil rights in 
Jan. 1S90 ^^^ Province (a 92, sub.-s. 13), to matters of a merely local nature in the 
Province (s. 92, sub.-s. 16), besides the power of direct tax for raising 
revenue for Provincial purposes (s. 92, sub.-s. 2), and the exclusive power 
also to make laws in relation to education (& 93), subject to provisions 
which are immaterial here. The impeached provision (in & 37 of the 
School Act) might well be deemed to come within every one of these 
powers; it relates to municipal institutions and to civil rights in British 
Columbia ; it is merely of a local nature ; it is a direct imposition in 
alleviation of certain charges on the Provincial revenue, and so for 
Provincial purposes, it is clearly a law in relation to education. And 
I apprehend even if it should be held not to come within all the 
powers above enumerated, if there be one or more item of power under 
which this provision cannot be cla&sed, still if there be any item under 
which it can be classed, and must be classed, it is a constitutional 
provision. And so the plaintiffs contended; but the defendants 
attacked these pasitions one after another, endeavouring to show that 
they did not authorize the tax. First, it was said that laws made 
under colour of the power to make laws for municipal institutions 
must be equal laws, and did not authorize the selection of some 
particular municipalities and weighting them with exceptional 
taxation in ease of the general revenue. If four municipalities might 
be selected, and one-third of the school salaries, the power would 
logically extend to charge the whole of the salaries, and to select one 
municipality to bear the whole brunt. That the whole revenue of the 
Province was applicable for the benefit of the whole ; and if any relief 
of the charges on the whole revenue were to be drawn from a single 
municipality, that would in effect be taxing such municipality for the 
benefit of the rest of the Province, since this relief would either enable 
so much more money to be expended elsewhere, or else so much less 
money to be levied elsewhere. That such exceptional taxation could 
not be, but by consent of the taxee ; and that the Corporation was not 
represented in the Legislature as such : the representative body for 
the House of Assembly including all residents in Victoria, whereas 
the Corporation itself represents the taxpayers only. But it must 
occur to everybody that this is not the only case of taxation being 
imposed on Corporations without any aasent by them or representation 
in the House; banks and insurance societies, and also other corporations, 
are not, as such, directly repxeseuted ; and yet they are not only taxed, 
but discriminating taxes are imposed on them by the authority of th^ 
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Provincial Lefrishitare ; they are even by that authority handed over BEGBIE,C.J 
to the municipality to be taxed ; and no municipality has ever, so far j^^ jgg^ 
as it appears, hesitated to everciae the powers so given, nor have the 
corporate bodies themselves ever disputed the legality of the tax. All 
this appears (among other points decided) in Lambe'a case, 12 App. 
Cas. 575, where none of the able counsel for the banks or the 
insurance companies ventured to put forward the argument now relied 
upon by Mr. Taylor. And as to this special impost being in relief of 
the general taxation, the answer is that that is not so ; but the money 
is to be expended within the Municipality itself in part payment of 
the extraordinary educational advantages which have been provided 
for the children of the inhabitants of the four municipalities named in 
sec. 37 of the School Act, beyond the advantages which are provided 
for children elsewhere. It is admitted that the additional advantages 
are provided ; why should the revenue from Kamloops or Barkerville 
be charged with the additional cost and the hi^er education which is 
provided for the school children in Victoria? The natural injustice of 
a discriminating tax was insisted on, and that all taxation must be 
equal to be equitable, and equality is the highest equity. That is an 
old saying, but it does not seem very accurate. It would have been 
more reasonable to say : Proportion is the highest equity. All persons judgment. 
(and corporations) equally should be taxed ; though even that, perhaps, 
admits of exceptions ; but certainly all persons should not be taxed 
equally, but proportionally, as well as the Legislature can provide ; 
proportionally not only to the taxee's power to pay, but also propor- 
tionally to the benefit which the taxee is to receive. And that is really 
the discrimination which is complained of by the defendants. These 
considerations are not within the record submitted for ray opinion. I 
have not to consider objections to the righteousness, but only to the 
eonstitutionality, of the tax. 

It was argued by the defendants that this impost must be either 
indirect or direct. If it were intended that the Corporation should 
recoup themselves by taxation of the ratepayers, that was indirect 
taxation, and therefore illegal. To this it seems sufficient to observe 
that the ratepayers are the Corporation ; which is merely a compend- 
ious name designating the whole body of ratepayers. There is no 
question here of recouping. But the defendants then said that if the 
tax be a direct tax, the Corporation have not the power to levy the 
amount, being for Provincial purposes. I have already pointed out 
that though, in the first instance, payable to the Provincial Treasury, 
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BEGBIE,C.J it is to be by them applied for part payment of educational purposes 
Jan. 1890. ^^^bin the municipality; and these are expressly enumerated (sec. 96, 
sub-sec. 7 of 1889) as being purposes for which the Corporation are 
empowered to raise money. Then the defendants' counsel contended 
that this imposition was not a tax at all, but merely a method 
employed by which the Legislature sought to relieve themselves, in 
part, from an indebtedness which they had incuri*ed to certain teachers. 
But this seems an entire misapprehension. The Legislature has 
incurred no debt. The Government has been directed by the Legis- 
lature to involve the Crown in certain liabilities by engagements with 
teachers, and has provided this (among other) ways and means of 
enabling the Crown to satisfy those liabilities It has imposed a duty 
on the Corporation to pay this amount to the Treasury. That is, the 
Legislature has imposed a tax. 

I shall not attempt to define direct and indirect taxation. Scientific 
economists do not appear to have been very successful in such 
attempts. For instance, MiU is cited in 12 App. Cas. p. 582, as stating: 
** A direct tax is one which is demanded from the very person who it 
is intended or desired should pay it. Indirect taxes are such as are 
demanded from one person in the expectation and intention that he 
Judgment, shall indemnify himself at the expense of another." If by " pay " be 
here meant " hand the money to the collector," evidently every tax, 
according to this definition, is and must be direct ; since it surely never 
could be intended to demand a tax from a man who it was not 
intended should hand over the amount. If the word " pay " means 
" ultimately bear and suffer the incidence of the tax," then probably 
every tax, according to this definition, is indirect For suppose a 
landed proprietor, keeping half a dozen carriages and a score of 
hunters ; a property or income tax is imposed ; he immediately recoups 
himself by putting down two or three horses and carriages ; and the 
persons who feel the tax are the carriage maker, horse breeder, coach- 
man and horse provender merchant, out of their profits. But without 
giving any definition of direct taxation, I consider this to be a direct 
tax for Provincial purposes, authorized by several sub-sections in sec. 
92 of the British North America Act, and especially by sec 93 ; and 
so, legal. 

But it was said, neTno tenetur ad irapoasibUe, the Corporation is 
not by the School Act furnished as it ought to be with arms to procure 
this money, and the provision, even if constitutional, cannot be carried 
into effect. There is no certainty, it was urged, either as to the amount 
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or the persons chargeable. What power has the Corporation to collect BEGBIE,C.J 
a Provincial tax ? Even if it had power, the Act itself should appor- j^^^ jqqq 
tion the tax upon the citizens, and should state whether it is to be 
raised as a capitation tax or as an a<j v ilorem tax upon property; and 
it was contended that the School Act raust be amended before it can 
be carried into effect. And the Bristol Railway Case, 3 Q. B. D. 10, 
was cited to show that when money cannot be raised the obligation to 
pay it will not be enforced. 

But that case has really no application here. It was an application 
for a maTida/mua ordering the company to pay a sum which they 
admitted they owed ; but they had exhausted their capital and borrow- 
ing powers, and had no means of raising more money. The remedy 
by judgment and execution had been tried and was fruitless, and 
therefore the creditors applied for a mandamus. But as it appeared 
to the (Jourt that the Tnandamtis would necessarily remain as ineffica- 
cious as the writ of Ji, fa,, they declined to grant it. Here the diffi- 
culties of raising the money appear to be quite shadowy. In fact, the 
money has been raised and paid into Court. But if not, all the 
defendants would have to do apparently, if they desired to comply 
with the School Act, and cannot give a cheque, is to pass a by-law 
under sec. 96, sub-sec. (7). Or if they desire to present a passive atti- 
tude of non-compliance, let them do nothing, and the Sheriff will levy 
the amount under the machinery provided by sub-sec. (187), et seq,, of 
the Municipal Act (c. 88, C. A. 1888). It has not been alleged that 
when the Municipality tax a bank or other corporation, they are at all 
careful to give any of the directions which they now insist upon as 
absolutely necessary in their own case. But the Corporation is not 
required to levy the tax, but to pay it. No Act that I ever heard t)f 
proceeds to explain to the taxce how he is to find the money, or has 
ever been impeached for want of such instructions. And, besides, this 
part of the argument, like the last, is not addressed to the only issue I 
am asked to decide, viz., the constitutionality of sec. 37 of the School 
Act. But as the difficulty and unreasonableness of the tax were much 
referred to in the argument, I have noticed these points, though not 
properly before me. I think that there is here a duty legally, i. c, 
constitutionally, imposed upon the Corporation. I therefore direct 
judgment to be entered in favour of the plaintiff, and, unless the Crown 
choose to waive costs, the costs of the action up to the present time 
will follow the event. 

JridgmerU for plaiviiff. 



Judgtiient. 
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BBGBIE,C.J Ex pat^ NEW VANCOUVER COAL MINING & LAND CO. 

Feb.^ 189a 

Z, ~ Right of non-regisUred fortign company to be rtgwtend (u the owner of la$id». 

jsx poTte 

New Van- 

oouYKR Coal xhe Registrar is justified in refusing to register a non-registered foreign company as 
Company, ^j^^ ^^^^^ ^^ j^^ 

Application for an order directing the Registrar to register the 
applicants, a non-registered foreign company, as the owner of certain 
lands. The company is alleged to be duly formed in England under 
the English Acts. On applying to the Registrar, he declined to register 
the purchase, claiming that the company, not being registered in British 
Columbia, had no pHma facie right to hold lands at all. 

Hehncken for the applicants ; tks Registrar-Oeneral contra. 

February 3rd, 1890. Sir M. B. Begbie, C. J.:— 

Judgment This appears to be a foreign company in the sense in which a 
judgment in the Court of Queen's Bench in England or Ontario would 
be called a "foreign" judgment here; or a judgment of the County 
Court of Oxfordshire would be called a "foreign" judgment in Bow 
and Stratfbrd. I think the company ought to comply with the 
Provincial enactments relating to foreign companies. 

Application dismissed. 



BEGBIE, C. J 

May, 1890. 

Jokes 

V, 

Victoria. 



JONES et al 

V, 

THE CORPORATION OF THE CITY OF VICTORIA 

Injury a/nnngfrom exercise of statutory duty or power — Interlocutory h^unction, when 

grcmted. 

There is no remedy for damage cansed by the exercise of a statutory duty or power, 
unless it is given by Statute, or unless the duty or power has been negligently exercised. 

The Court generally requires three things to be shewn before granting an interlo- 
cutory injunction: — (1) There must be a Btroug prima facie case that the Plaintiff will 
succeed at the hearing ; (2) There must be some wrong suffered or threatened not 
sufficiently or appropriately to be covered by a money payment ; (3) The preponderance 
of oonvenienoe most be in favour of the injunction. 
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jyiOTION to dissolve an interim injunction. ' 

May, 1890. 

May 2l8t, 1890. Sir M. B. Begbie, C. J.:— ^^ * 



V. 



In the present case the plaintiffs have obtained, ex purte, an interim Victoria. 
order restraining the Corporation from allowing the sidewalk to con- Judgment. 
tinue in its present condition or so as to he a nuisance to the plaintiffs. 
This order was on Friday, the 18th instant, extended until the hearing 
or further order, the defendants having allowed three days to elapse 
without any instructions to oppose. They come now, however, to 
move that the injunction that was obtained ex parte, though on notice, 
be dissolved. The first objection taken by plaintiffs was that the 
defendants are in contempt and can take no steps except to purge 
their contempt. I rather think, however, that this application is in 
the nature of a defence, and besides, if they are to purge their con- 
tempt before they can be heard on this application, they ctin only do 
this effectually by knocking the sidewalk away, which is the very 
thing they now tell me they can show me that they are not bound to 
do. It would be Border law — hanging first and trying afterwards — to 
force them to knock it down as a preliminary to enquiring whether 
they are entitled to place and keep it there. And finally the plaintiffs 
do not insist on this right to notice the contempt, so that I have heard 
the arguments and the cases cited on either side, the latest decided 
(though I have not seen the judgment) being that of my brother Drake 
in the water case, Jtowland v. Corporation of Victoria, And on the 
general question of law I am disposed to agree with him, that it is con- 
cluded by authority. Where ajiy power or duty is created by Act of 
Parliament, a person aggrieved or suffering loss from the exercise of 
the duty or power has no remedy, unless it is given by Statute or 
unless the duty or power has been negligently exercised. 

An action always requires evidence of two things — a wrong-doing 
and a loss. But if the Legislature has sanctioned the Act it is not 
wrong-doing, and a loss thereby occasioned to a third party is damnum 
absque injuria; he is damaged, but nobody has done wrong, or other- 
wise than the law permits. If, as sometimes happens, the Legislature 
which sanctions the Acts directs any methods to compensate persons 
aggrieved thereby, they may of course pursue that remedy, but they 
have no other resource — Couch v. Sted, 3 E. & B., 402. This is where 
the act is authorized by Statute. If it be not authorized there is 
nothing to prevent the aggrieved party from bringing his action. The 
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V, 

Victoria. 
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B£6BIE,C.J damnum is no longer absque injuria. Or if the loss be occasioned by- 
May, 1890. ^^^ negligent way in which the defendent has exercised his lawful 
powers, then again an action will lie, the da/mnum is not without in- 
juria — McOarvey v. Strathroy, 10 Ont. A. R, 631. 

This Statutory compensation where given at all is only intended to 
cover a loss "necessarily" flowing from the proper execution of the 
authorized work. If under the show of carrying out the Act of Parlia- 
ment the defendant steps outside the Act, and so inflicts loss, that is 
not the subject of the compensation intended by the Statute, and the 
remedy is by action. 

This is the principle which governs every case cited both for the 
plaintiffs and the defendents. In Jones v. Sleaford, 4 L. R. App. Gas., 
410, Coucfi V. Steel is cited and followed. In The City of Montreal v. 
Drummond, 1 App. Gas., 384, the same point is taken. In NicMe v. 
Walkerton, 11 O. R., 433, it was held that the works could "and 
should " have been done so as to cause no loss to the plaintiff, and that, 
therefore, the remedy was by action; the loss not being the "necessary" 
result of the work authorized by Statute. In Adams v. CUy of 
Toronto, 12 O. R, 243 (which in other respects nearly resembles the 
present), the plaintiff had adopted the new sidewalk, and raised his 
buildings to meet it, he could not, therefore, be heard to say that the 
Gorporation had done the work improperly, and so his remedy was not 
by action. In Van Egmond v. Seaforth, 6 O. R., 599, the Gorporation 
having passed and followed a by-law, the remedy by action was re- 
fused, the Gourt remarking that if the Gorporation had not passed the 
by-law, or had not followed it, the remedy would have been by action. 

I think at this stage of the action, and as at present advised, that 
this sidewalk in its present condition hi authorized by the by-law, and 
that the by-law is authorized by Statute. The plaintiffs alleged that 
another part of the sidewalk on the same block was not in accordance 
with the by-law. I do not see what that has to do with the plaintiffs' 
case. If that be so, and if anybody be damaged thereby, the remedy 
of the party aggrieved will be by action and not by compensation; but 
that cannot affect the plaintiffs' rights or wrongs. And non constat^ 
that the residue of the sidewalk will not be in good time constructed 
according to the by-law, even if it be now otherwise. It is impossible 
that all the sidewalks should be made at once in their ultimate form ; 
they must be constructed by degrees, and in parts. At any rate the 
plaintiffs do not show that they are hurt by that other part, even if it 
be illegal. 
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Victoria. 



The granting of an interlocutory injunction is always a matter of BEGBIE,C.J 
discretion. Three things the Court generally requires to be proved: j^ jgg^ 
(1) There must be a strong prima facie case that the plaintiff will 
succeed at the hearing ; (2) There must be some wrong suffered or 
threatened not sufficiently or appropriately to be covered by a money 
payment ; (3) The Court will weigh the balance of convenience or in- 
convenience ; the inconvenience to the plaintiffs of having this high 
sidewalk in front of his buildings and the alternative inconvenience of 
pulling it down. And to sustain this application the preponderance of 
convenience must be in favour of the injunction. But the first thing 
to consider is the probability of the plaintiffs' final success. Now at 
present I think, as I have said, they will ultimately fail. I think, there- 
fore, this is not a c&se in which this injunction should have been 
ordered, or should now be allowed to continue. 

If, however, the action be ultimately dismissed at the hearing, the 
plaintiffs will be remitted to their remedy of compensation at the hands 
of the arbitrators; and the amount will depend upon the amount of 
inconvenience, loss of space, loss of custom, &c., which this sidewalk at 
its present level occasions to them in their business. It will be com- 
pensation once for all. 

Now, although everybody, I suppose, will agree that the rule adopted 
by the Corporation for constructing these sidewalks, viz., so as to have 
a uniform grade from corner to comer of the block is, as a general rule, 
not unreasonable (By-Law No. 131, rule 5), yet everybody, I equally 
suppose, will admit that occasional departures from this rule are also 
very reasonable; and the Corporation does occasionally depart from 
this rule by constructing the sidewalks with suitable depressions, 
having often regard to the level of the ground floors of existing build- 
ings, notoriously (not to mention many other instances) in two of the 
greatest thoroughfares in the city, in Government street, just south of 
the Bank of British Columbia, and in Douglas street, a little more than 
a hundred yards from the plaintiffs' premises. Such variations in the 
level have been recently constructed (within the last six months), and 
I would suggest that a depression equal to either of these, and even 
less than either, if permitted, before the plaintiffs premises, would 
greatly diminish the inconvenience and, therefore, the amount of 
compensation. 

Any such indulgence need not be more than temporary. At present 
this part of Johnson street is not an important thoroughfare; when it 
should become such, and the present buildings are to be replaced with 
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BEGBI£,aJ brick, the Corporation may by proper by-lawH re- alter the level, should 

May. 1890. i* ^^^ expedient. 

All these latter observations I am aware, and need not say, are 
wholly extra-judicial. At present all I order is that the injunction be 
dissolved, and that all costs hereto incurred be reserved until the 
action comes to be finally disposed of. 

Injunction dissolved. 



J0NB8 
VieroBiA. 



DRAKE, J. 
June, 1890. 

BURK 

t;. 

TUNSTALL. 



Judgment. 



BURK V. TUNSTALL. 

" Mineral Act, 1888" Sec. 11—CoMlitiUionality of. 

It ia competent to the Province to create Mining Courts, and to Hx their jurisdiction, 
but not to appoint any officers thereof with other than ministerial powers. 

JtlULE absolute to prohibit defendant, a Gk>ld Commissioner, from 
sitting as a Judge in a Mining Court. 

Wilson for the rule. 

June 24th, 1890. Drake, J.:— 

This was an application for a writ of prohibition against George 
Tunstall to restrain him, as Gold Commissioner for West Kootenay, 
from further proceeding in an action brought in his Court by Robert 
Burk to recover $70 for labour performed in the Cariboo mining 
claim in lUecillewaet, in the District of West Eootenay. 

The grounds taken by Mr. Wilson in applying for rule nisi were 
that Mr. Tunstall is a Gold Commissioner appointed by the Provincial 
Government, and that the powers given to a Gold Commissioner sitting 
as a Judge in a Mining Court under section 11 of the Mineral Act are 
vMra vires of the Provincial Legislature, the power of appointing 
Judges being solely vested in the Governor-General. 

It is to be regretted that no argument was addressed to me in sup- 
port of the powers claimed by the Gold Commissioner under the Act, 
as no one appeared in opposition to the rule. 

The sections of the Mineral Act, so far as they are of importance 
with reference to this application, are as follows : — 

Section 4 authorizes the Lieutenant-Governor in Council to appoint 
Gold Commissioners either for the whole Province or for a particular 
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diatrict. Section 5 establishes in every district a Court called the DRAKE, J. 
Mining Court, over which the Gold Commissioners shall preside. j^^^ ^^^ 

Such Mining Court, by section 6, is to have original jurisdiction as 
a Court of Law and Equity to hear and determine all mining disputes, 
and IS to be a Court of Record, and the Gold Commissioner is to have 
the same powers for enforcing the judgments or orders of his Court 
as are exercised by the Supreme Court or a Judge thereof. 

Section 10 gives jurisdiction as to disputes relating to real estate 
held under the Act. Section 11 gives jurisdiction as to personal 
claims arising between persons engaged in mining, and in respect to 
supplies furnished to persons engaged in mining; and section 12 
authorizes the Gold Commissioner to issue writs of ca. re,, ne exeat, 
and ca, so. in all cases in which by law he has jurisdiction, which 
apparently means in all cases in which the Act clothes him with 
jurisdiction. 

We here find a very large and extended jurisdiction vested in the 
Gold Commissioner, unlimited as to amount, and limited only by the 
fact that the questions to be decided by him must be between persons 
engaged in mining, or in respect of supplies furnished to persons Judgment, 
engaged in mining. This jurisdiction is, in reality, in excess of the 
powers vested in the County Courts, uncontrolled by any rules and 
unfettered by any restrictions. The issues that can be raised under 
these sections may involve property of a very great magnitude, and 
questions of the greatest importance. In addition to these judicial 
powers, the Gold Commissioner is vested with certain functions 
respecting the recording of claims, defining of boundaries of claims, 
laying over claims, and other matters of considerable importance to a 
mining community, but which are not involved in the question now 
before me. 

Prior to Confederation, the Provincial Government had all the neces- 
sary authority for establishing Courts of this character, and of appoint- 
ing the presiding officers, and sections 4, 5, and 6 were enacted prior 
to Confederation. 

Since Confederation, the Provincial Legislature has power to con- 
stitute, maintain, and organize Provincial Courts, including procedure 
in civil matters, under section 92, sub-section 14, of the ''British 
North America Act." So far then as that Act establishes a Mining 
Court and creates its jurisdiction, it was within the powers of the 
Colonial Legislature, but when the Provincial Legislature attempts to 
appoint officers of the Courts thus constituted with other thaq 
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DRAKE, J. ministerial powers, it trenches on the powers expressly given to the 
June 1890. Governor-General by section 96 of the " British North America Act" 
It is true that the language used in that section is limited to the Judges 
of the Superior, District, and County Courts in each Province, and it 
might be contended that these Courts having been expressly named, 
all other Courts are excluded. If this were so, the Provincial Legis- 
lature would only have to constitute a Court by a special name to 
enable them to avoid this clause, but in the section itself, after the 
special Courts thus named, the Courts of Probate in Nova Scotia and 
New Brunswick are excepted from the operation of the clause, thus 
showing that section 96 was intended to be general in its operation. 

But there is a further view which I think is conclusive on this 
point. It is a prerogative of the Crown to appoint all Judges, and 
such prerogative cannot be taken away except by express words. 
This prerogative has been delegated to the Governor-General, and 
there is nothing in the Act taking this right away and vesting it in 
the Lieutenant-Governor, In the Magdalene College case, 11 Rep. 
716, it was held that when the king had any prerogative, estate, or 
interest, he shall not be barred of them by the general words of an 
Act of Parliament, and Lord Cairns, in Theberge v. Lavdry, 2 App. 
Cas , 102, says their Lordships wish to state distinctly that they do 
not desire to imply any doubt whatever as to the general principle 
that the prerogative of the Crown could be taken away except by 
express word. 

I therefore hold that the power of appointing Judges of the Mining 
Courts is vested in the Governor-General, and that although the 
appointment of a Gold Commissioner for certain purposes of a minis- 
terial nature, which are defined in the Mineral Act, is entirely within 
the powers of the Provincial Legislature, yet to clothe that officer 
with the important and extensive judicial jurisdiction which section 
11 of this Act purports to do, is entirely beyond the power of the 
Provincial Legislature. 

I may point out that, under the 7th section of the Mineral Act, the 
County Court, if there is one whose jurisdiction extends over the 
district for which a Gold Commissioner is appointed, has exclusive 
jurisdiction in all mining questions under the Act, and it will be for 
the Government to make provision to meet the difficulty that has now 
arisen. 

I therefore direct that the rule for a prohibition be made absolute. 

Rule absolute. 
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.Aug. 1890. 
Hakpbb 

V, 

Habper, 
et oU. 



EZEKIEL HARPER 

V, 

THADDEUS HARPER, THOMAS DIXON GALPIN, HENRY BEGBIE,C.J 
SLYE MASON, THE CANADIAN PACIFIC LAND AND yxju. Coubt. 
MORTGAGE COMPANY, LIMITED, THE BRITISH COL- 
UMBIA LAND AND INVESTMENT AGENCY, LIMITED, 
JOHN CAMERON, AND HENRY SLYE MASON, AND 
JAMES CHARLES PREVOST, as Receivers of the Estate of 
the said Thaddeus Harper. 

General Legatee — Executor dealing with Te8ta>tor'8 Assets as his own — Following such into 
a mixed Fund — Secured and simple contra^it Creditors — Land Registry Act — Relief 
grantable to Legatee — Practice. 

In 1874, one E. H. became entitled to a general legacy of $10,000, bequeathed to him 
by his brother J. , who appointed as his executor another brother, T. , with whom he was 
in partnership. 

On J.'s death, T. entered into possession of the whole partnership property, and paid 
half the legacy to £. in 1875. E. sued T. and recovered judgment by default for the 
balance, on January 24th, 1889, which judgment was registered February 28th, 1889. 
In the meantime, T. had charged the whole property for large sums to various creditors, 
who obtained and registered judgments before January 24th, 1889, before which date 
also judgment was obtained against T., and registered by a simple contract creditor, C. 
Receivers having been put in possession of T.'s estate, sold the same under Order of 
Court, and after certain mortgage debts and expenses were paid off, with the sanction 
of the Court, the balance left was insufficient to pay off the charges registered before 
E.'8 judgment. 

In an action by E. for an inquiry as to what assets of J. came into the hands of T. or 
the Receivers, to have his ■ judgment declared entitled to priority over the other regis- 
tered charges, and to restrain the Receivers, 

Heldf per Begbie, C. J., that the action must fail as against all the defendants, for £. 
was now a mere judgment creditor of T., and no longer a legatee, and he had not shewn 
that any moneys in the Receivers' hands were impressed with a trust in his favour. 

But, held, on appeal, per McCreight and Walkem, JJ., that the action lay as against 
the simple contract creditor C, but not, sembU, as against the secured creditors, by 
reason of sections 32-36 of the Land Registry Act. 

Per Drake, J., dissenting, the action was misconceived, and should have been launched 
as an administration action. 

Action as against the defendants Thaddeus Harper, Galpin, statement. 
Mason, the C. P. Land and Mortgage Company, Limited, the B. C. 
Land and Investment Agency, Limited, and Cameron, to have a 
pertain judgment obtained by the plaintiff in the Supren^e Court 
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BEGBIE,C.J against the defendant Thaddeus Harper, on the 24th day of January, 

Full Court. '^' ^- ^^^^> ^^^ ^^^ sum of S6,865.00, declared a charge upon all the 

real and personal estate of the said defendant Thaddeus Harper, prior 

to any and all charges, liens or incumbrances of the defendants Galpin, 



^ ** Mason, the C. P. Land and Mortgage Company, Limited, the B. C, 
Harfeb, Land and Investment Agency, Limited, and Cameron, or any of them, 
upon the said estate of the defendant Thaddeus Harper, and as against 
the defendants Mason and Prevost, as receivers of the estate of the 
defendant Thaddeus Harper, for an order directing them to pay the 
amount of the plaintiiTs judgment out of any moneys in their hands 
as Receivers of the estate of the defendant Thaddeus Harper, and 
restraining them from paying to other creditors or in any way parting 
with the said estate or proceeds thereof until the claim of the pledntiff 
be satisfied and discharged. 

The facts appear in the judgment of Begbie, C. J. 

Bod/weU for plaintiff. Wilson for all the defendants other than 
Thaddeus Harper. Helmcken for the defendant Thaddeus Harper. 

The action came on for trial before Begbie, C. J., on April 15th, 
1890, who, after taking time to consider, delivered the following 
judgment : — 

Judffment of In 1871, and for many years previously, Jerome and Thaddeus 
^ ^^' ' ' Harper, two brothers, had carried on in British Columbia, and also in 
the neighbouring States and Territories, the business of stock-iuising, 
and had accumulated much land, cattle and horses, and some plant 
and machinery. The land in British Columbia (and it is not necessary 
to consider any property out of British Columbia) was all registered 
in the sole name of Jerome ; but the whole property, land and stock, 
live and dead, was owned in equal shares by the two brothers in part- 
nership; and they were reputed to be wealthy, worth $300,000 in 
British Columbia. 

In November, 1874, Jerome died. By his will he appointed the 
defendant, Thaddeus, sole executor, and after bequeathing several 
legacies, and among them $10,000 to the plaintiff, Ezekiel, another 
brother, he gave the residue of all his estate, real and personal, to the 
defendant, Thaddeus, for his own benefit. Thaddeus entered into 
possession of the whole property, and has ever since dealt with it as 
being entirely his own. In or about the year 1875 he paid the plaintiff 
$5,000 on account of his legacy of $10,000, and has paid, or promised 
to pay, interest on the balance, ever since. Ezekiel, the plaintiff, wna 
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not only a legatee under Jerome's will, but also, according to the BEQBIE»C.J 
present statement of Thaddeus, a creditor to some extent^ having p^^^^ Coubt 
advanced to Jerome sums in his lifetime which have never been paid 
off. But no notice was taken of this, either in the statement of claim zl 



or the argument. Ezekiel frequently asked Thaddeus for payment of H^»p*» 
the balance of the legacy, but never took any steps to enforce payment Habpke 
until December, 1888^ when he commenced an action in which, Thad- 
deus admitting the amount, he obtained a judgment on the 24th of 
January, 1889, for S6,865, legacy, interest and coste. The writ of 
summons was, by amendment endorsed, not only claiming the legacy 
and interest, but also for the administration of the will and an account of 
all property of Jerome come, or which should have come, to the hands of 
Thaddeus. But Ezekiel sued, not on behalf of all creditors or legatees, 
but for himself alone. The judgment was in the usual form of a 
judgment against an executor, admitting assete de bonis teatatoris ety 
d non, de bonis propriis. And on the 12th February, 1889, an order 
was made referring it to the Registrar to take all the accounte of the 
estate of the testator, unless in the meantime Thaddeus should produce 
such accounts ; for which purpose the order was not to take effect for 
six weeks, i. «., until i^he 26th March. Thaddeus did not produce the joagmeot of 
accounte. No steps, however, have been teken under that order, but Begbie, C.J. 
on the 26th of August last the plaintiff commenced the present action. 
It was probably seen that in any contest for priority the accounte 
would have to be taken in the presence not only of Ezekiel and Thad- 
deus, but also of a great many other mortgagees and chargees. For 
during the fourteen or fifteen years since the testator s death, during 
which Thaddeus had, as has been said, dealt with the whole partner- 
ship property, his own original share as well as that which he derived 
from Jerome's will, he had very heavily encumbered the whole. He 
had, between March, 1885, and March, 1888, created five mortgages, 
aggregating Si 41,750 of principal moneys, on which there was a large 
arrear of interest, and was indebted to other creditors as weU. So 
that before the date of Ezekiel's judgment there were not only these 
five mortgages (also secured by prior judgmente), but there were regis- 
tered six other creditors for about S61,000, and two of these judgment 
creditors, Mr. Cameron and Mr. McCuUey, finding that there was 
nothing for the Sheriff to seize (all the other property in B. C. being 
in mortgage), had obtained an order for Messrs. Mason and Prevost to 
be appointed joint receivers, and these gentlemen had accordingly 
already entered into possession more than a month before the date o{ 
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6E6BI£,C.J the plaintiffs judgment, their appointment and possession being in the 

Full Court, ^^^^^e of an equitable execution executed. In the course of the next 

,^_^ six months, the receivers, by the direction of the Court, sold all the 

Aug. 1890. » ' J » 

property for the sum of $225,000. After payment of the mortgage 



^"^ debts and some other debts and expenses, there remains in the hands 
Barpeb of the receivers a sum of upwards of $30,000, the whole of which is 
insufficient to satisfy the charges registered previously to the plaintiff's 
judgment, but upon which he claims a priority of right for his own 
judgment, though posterior in time and in registration. And it is to 
establish this priority that the present action is brought ; alleging that 
all the other claimants are creditors of Thaddeus alone, but that he has 
not only a claim upon his judgment against Thaddeus, but also against 
Jerome's estate, upon which his legacy was charged, which has never 
been fully administered, and which Thaddeus cannot be heard to say 
is exhausted ; and that Thaddeus' own creditors cannot stand higher 
than Thaddeus himself. It is not exhausted, the plaintiff alleges, if 
Thaddeus has been strictly honest and had intended to pay his own 
sole creditors out of his own sole money. The $30,000 is part of a 
much larger sum raised by the sale of Jerome's share as well as Thad- 
Judgment of ^^^ own moiety, and by the present action the plaintiff claims a right 
Begbie, C.J. to follow Jerome's share and charge the proceeds. It is true, the two 
shares have become mixed ; but so far as regards land, there is no 
difficulty, for the land included in the $225,000 sale was the identical 
land, neither more nor less, which was owned by the two prior to 
Jerome's death. And, in fact, at the time of the sale it stood in 
Jerome's sole name, the registration never having been altered into 
Thaddeus' name. There is no question, therefore, of difficulty, the 
plaintiff argues, as to the land ; and as to the live stock, it is all either 
the natural increase of the stock which originally belonged to Jerome 
and Thaddeus jointly, or has been commercially substituted for it, and 
Jerome's share in the estate is thus capable of being followed as to the 
stock as well as the land. And KnatdihvU v. HaZlett, 13 Ch. D. 696, 
was strongly relied upon and alleged to be in point to support the 
plaintiff's claim, and to overrule PenneU v. Deffell, 4 DeG. M. & G., 
372. But the only point in which the later case overruled the earlier 
one, a serious point, but not very important to be considered here, was 
that the rule in Clayton's case, 1 Mer., 572, did not apply where one 
set of claimants were merely creditors, and the other set were ceatuis 
que trustent of the insolvent. The main doctrine that a Court of 
E(juity will, if it can, follow up a trust estate, where it has been mis- 



\ 
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applied by a trustee into all the forms of investment which it may BEGBIE,C.J 
have assumed, is not enunciated for the first time in either case, but it Ym^, Coubt 
is recognized by both as well known and established ; and it is illus- 
trated and insisted on in the earlier case, I venture to think, more ^^' ^ 
fully than in the latter, as might be expected from two such Masters Harpkk 
of Equity as the Lord Justices Knight Bruce and Turner ; nor is it Harpeb 
easy to find any illustration or argument in the later case which had ^ ^* 
not been expressed in the earlier. 

But is this doctrine, with or without the application of the rule in 
Clayton* 8 case, available to the present plaintifi*? I agree with his 
contention which was denied by the defendant, that his legacy is by 
the will charged on Jerome's estate. Nothing is given to Thaddeus 
except the residue, i. e., what shall remain after the payment of debts 
and legacies. The legacies, therefore, Ezekiel's and the rest, are, 
according to the well known rule, charged on the testator's estate 
(Mirehouse v. Scaife, 2 My. & Cr. 695). But in Ccmron v. Conrcm, 7 
H. L. Ca. 168d, it was pointed out that a mere general charge does 
not amount to a charge on any particular object ; and the question is, 
what part of that estate is impressed with a trust in favour of the 
plaintiff ? A charge is not a trust. A mortgagor is not a trustee for 
the mortgagee, not even an equitable mortgagor. The chargee has his Begbie, C. J. 
remedies, which he can pursue against the whole estate, but he cannot 
point to any part of it which he is the equitable owner. Moreover, in 
PenneU v. Defell and Knatchhvll v. Hallett, and all cases in which a 
trust estate has been followed, it has only been deemed possible to do 
this while the trust estate, or the proceeds or new investment of it, 
has been in the hands or the power of the defaulting trustee. Lord 
Justice Turner points out that the Court will at all events endeavour 
to do this where the proceeds have been placed in the hands of a 
banker, or even where they have been employed in a partnership, of 
which the trustee was a member. But he points out at the same time 
that it is not always possible to follow a trust estate through its various 
forms of investment, and that a Court of Equity will be cautious not 
to interfere with the rights of third parties, and, in fact, it is on that 
ground that the Court in that case applied the rule in Clayton's case. 
Not that third parties would, in PenneU v. DeffeU, have been injured 
by neglecting that rule, but that if it were to be neglected merely 
b^use the claimant waa a cestui que trust, great embarrassment and 
injustice might arise in some future case, and, therefore, that thQ 
general well established rule was not to be departed from, 
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B£GBIE,C.J Now, here the question is this: There is a sum of money in the 

Full Ck)UBT ^^^^ ^^ ^^^ receiver, by way of equitable execution at the suit of 

various creditors who have established their claims before the plaintiff. 

— L This sum, it is true, may have, in part or in whole, arisen from the 

^^^™ estate formerly belonging to Jerome. But it is impossible to say 
Habfeb positively that it did so. The identity of the particular moiety which 
Thaddeus derived from Jerome's will, and Thaddeus' original share, is 
wholly merged and indistinguishable, not by the act or default of 
Thaddeus at all, but by the operation of the law and the way in 
which the sales moneys have been, under the order of the Court, dealt 
with by the receivers, Ezekiel all the while standing by and not inter- 
fering. The plaintiff, indeed, by bringing his action and obtaining 
judgment against Thaddeus, has become a mere creditor of Thaddeua 
His claim is no longer that of a legatee, transiit in rem judicatwm, 
according to Kendall v. Hdmilton, 4 App. Cas. 504, Chambefort v. 
Chapmcm, 19 Q. B. D. 229. 

Apart from the new position which Ezekiel has thus taken up, was 
Thaddeus ever a trustee for him, and of what fund ? For, unless there 
be a trustee and a trust fund, the doctrine of PenneU v. Deffell and 
J dffment of ^'^^^^^buU V. HoUett does not apply. Now, an executor, it is true, 
Begbie, G J. occupies a position of trust as soon as he undertakes the duties of his 
office. But that does not necessarily convert him into a trustee for 
everybody who claims under the will. If there be a specific legacy, 
suppose a gift of Russian bonds, and he assents to it, then he does 
immediately become a trustee of these bonds for the legatee. But 
that is precisely what is wanting here. Ezekiel has never been more 
thfioi a mere mcumbrancer, a non-registered encumbrancer, on some 
property which Thaddeus took under Jerome's will ; and the question 
is whether the plaintiff is to take precedence of Thaddeus' other 
encumbrances after Thaddeus has dealt with the whole property for 
valuable consideration and without notice ? This claim of Elzekiel's 
was fifteen years old when the present action was commenced, and the 
plaintiff has never yet registered any charge against the undivided 
moiety of land which came to Thaddeus on the death of Jerome. On the 
contrary, as already observed, he has chosen to get a judgment against 
Thaddeus (January 7th, 1889) which would bind all Thaddeus' land, 
held by whatever title, and has registered that before commencing the 
present action. It may well be argued that he has changed his 
security. In KncUchbtiU v. HaUett, the claimant did not sue, or seek 
to enforce judgment against Hallett or his executor, nor seek to have 
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satisfaction out of any assets of the testator or of the executor. She begbiE,C.J 
claimed the very fund itself as being hers alone, and as never having ^^^^ ck)UKT. 
belonged really to Hallet or to them ; that her proprietorship was 
impressed upon it in the shape of a trust, i. e., on the Russian bonds, 



Harpeb 



and on the money which, but for the rule in Clayton's case, would ^ 

represent these bonds, so that that money was hers before the testator's Harpeb 
death, and had never passed by his will. But the dispute about the 
rule in Clayton's case was quite secondary. The first thing she had to 
prove was that the bonds were held by the testator in trust for her ; 
then, that he had sold them and paid in the amount to his account 
current with his banker. These points being satisfactorily established, 
then, and not till then, came the consideration of Clayton's case. The 
same distinction between a creditor and a cestui que trust is taken in 
the case of the Metropolitan Bank v. Heiron, 5 Ex. D. 324, and in the 
very recent case of Lister v. Stubbs, 45 Ch. D. 1. A suit founded on 
a breach of duty or fraud by a person in the position of a trustee, his 
position making the receipt (or application to his own use) of the 
money a breach of duty or fraud (which is the present case), is very 
different from the case of a cestui que trust seeking to recover money, 
or the proceeds of money, which was his own before any act wrong- 
fully done by the trustees. In the latter case, the Court will follow judgment of 
up the fund ; it is the plaintiff's own fund, which has been misapplied. Begbie, C. J. 
In the latter case, there is no fund appropriated to the plaintiff; no 
fund, therefore, which was ever wholly his own, or which the Court 
can follow up. I think the plaintiff has not shown that any portion 
of the moneys in the receivers' hands is impressed with any trust in 
his favour, or is the proceeds of any fund or property impressed with 
such a trust, and that his action therefore fails, and must be dismissed 
with costs. 

From this judgment the plaintiff appealed to the Full Court, and 
the appeal came on to be heard on the 28th day of July, 1890, before 
McCretoht, Walkem, and Drake, J J. : — 



BodweU for the appellant : As to Cameron, he is a creditor of Argument i 
Thaddeus Harper in respect of a transaction negotiated upon the per- Appeal, 
sonal credit of the latter, so that EzekieFs claim must prevail as 
against him. There was a balance due Jerome's estate large enough 
to meet our claim, so that the Court may dispense with the formality 
of an account. 
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I aubmit that the mortgagees are also liable, because — 
(a.) The evidence shews they advanced the money with notice of 
EzekieFs claim : 

(6.) The provisions of the Land Registry Act do not protect them, 
as the lands were then, as now, registered in the name of 
Jerome, and not in the name of Thaddeus : 

(c.) By the will, this legacy was charged on the land, and the mort- 
gagees were boimd to see that the moneys were applied in its 
discharge. (See authorities collected in notes, to Elliott v. 
Merrymcm, White and Tudor, Leading Cases, 6th Ed., p. 780.) 

Further, there is a distinct declaration on the part of Thaddeus that 
he holds S5,000 of Jerome's estate in trust for Ezekiel. There is no 
difficulty whatever, upon the evidence, in tracing the original estate 
into the funds in the receivers' hands, and the Court only refuses to 
follow the trust property when it has been so dissipated by the 
defaulting trustee that the means of identification wholly fail: 
Hwrford v. Lloyd, 20 Beav. 310 ; Pennell v. Deffell, 4, De. G. M. & G. 
at p. 388. 

Ezekiel is therefore entitled as against Thaddeus to a charge on the 
whole fund for the amoimt of his claim : Re HaUett, 13 Ch. D. 693. 

The claim must also prevail against all the respondents, since they 
can recover only the interest of Thaddeus in the property. 

Wilson for all the respondents, other than T. Harper : I submit 
that, in order to succeed, the plaintiff must establish — 

That Thaddeus, as executor of Jerome, was a trustee for the amount 
of Ezekiel's legacy for him ; that the whole of the personal estate of 
Jerome that came to the hands of Thaddeus as executor was a trust 
fund for the payment of Ezekiel's legacy; that the trust fund is 
capable of being followed ; that the trust fund has not been dissipated; 
and that, even if it can be traced, it can be taken as against an 
execution creditor. 

An executor has an absolute right of disposal of the whole of the 
personal estate of the testator, and is not necessarily a trustee : per 
Kekewich, J., In re Rowe (deceased), Jacobs v. Hinds, 60 L. T. 596, 
at p. 599. 

In order to create a trust fund in favour of a legatee from the 
moneys in the hands of the executor, there must be an appropriation 
to answer the particular legacy : PhiUipo v. Munninga, 3. Myl. & Cr. 
at p. 315. 
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Appropriation or no appropriation is the test, whether the executor BEGBIE,C. J 
has abandoned the character of executor and assumed that of testator, yitll Coubt. 
and nowhere is it shewn that there ever was any appropriation of the 

whole or any part of the assets of Jerome in the hands of Thaddeus 

set apart to answer the legacy bequeathed to Ezekiel. Hence there ^^"* 
was no fiduciary relationship between Thaddeus and Ezekiel and no Ha^ke 
trust fund to toUow. 

The estate of Thaddeus and Jerome were never distinguished one 
from the other, and Thaddeus had been permitted to deal with it, 
exclusively as his own, without interference by Ezekiel. The respond- 
ent had no notice of any unpaid debt or legacy, and Thaddeus was also 
sole residuary legatee : Nugent v. Oifford, 1 Atk. 463 ; Mead v. Lord 
Orrery, 3 Atk. 235. 

Receivership order is a delivery in execution {Ex parte Evans, 11 
Ch. D. 691), and the position of execution creditor is equivalent to that 
of purchaser. 

But for the Land Registry Act (Con. Acts, B. C, ch. 67), the respond- Argument i 
ent might perhaps be able to follow the real property. By the sale *^^^ 
under the receivership and subsequent orders the respondent has 
possession of the proceeds of the personal estate in effect as purchaser, 
and it is submitted that the Court will not, except upon some better 
equity, deprive him of it The creditor has been diligent, the legatee 
dilatory. 

In Ifallett'a case, 13 Ch. D. 696, cited by the appellant, it is said 
" you can take the proceeds of the sale, if you can identify them." 
This means the proceeds of the trust estate. Here there never was a 
trust estate, and further, the proceeds never were identified — See 
judgment of Boyd, C, in Culhane v. Stewart, et al., 6 O. R. 97. As 
to laches, see Kitchen v. Ihhetson, L. R. 17 Eq. 46 ; Thomas v. Cross, 
2 Dr. & Sm. 423. 

He also referred to New Zealand Land Co. v. Watson, 7 Q. B. D. 
374 ; Maspans y Hermano v. Mildred, 9 Q. B. D. 53 ; KaZtenbach v. 
Lewis, 24 Ch. D. 64; Kirkham v. Peel, 43 L. T. 172; Geaiy v. 
Beawmont, 3 Mer. 431 ; Marten v. Eocke, Eyton A Co,, 53 L. T. 846 ; 
CoUins V. Stvmson, 11 Q. B. D. 142 ; In re Murray, Dickson v. Murray, 
67 L. T. 223. 

Judgment having been reserved, was delivered on August 16th, 
1890. 
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BEQBIE,C.J McCrEIGHT, J.: — 

Full CoimT. This case was argued at length on the points that there was a 
A 1890 declaration of trust by Thaddeus Harper, in favour of Ezekiel, the 

legatee, and that as against the general assets by reason of the will of 

^^ Jerome Harper, that there was a charge in favour of Ezekiel as such 

Habpkr legatee ; but the evidence, I think, shows that whilst Thaddeus Harper 
assented to the legacy, he made no declaration of trust, because, as he 
says, he had no funds at his disposal. Even if he did, as against the 
mortgagees, Ezekiel would be, I think, seriously embarrassed by the 
provisions of the Land Registry Act, ss. 32, 35, and as to creditors 
generally by the provisions of the BUla of Sale Act requiring declara- 
tions of trust as to chattels to be registered. 

The contention as to charge on the personal assets in favour of the 
legatee was carried to a length which seems to be subversive of the office 
and duties of the executor {see per Martin, B., 7, H. & N., 147 at 150), 
where he says an executor may sell and dispose of the testator's effects, 
or distribute them amongst the body of creditors, in fact he has as 
much dominion over them as the testator had when alive, and Wilde 
B. suggests that the remedy is against the executor on a devastavit. 
Judgment of But I think Ezekiel, as legatee and judgment creditor, has a remedy 
McCreight, J. .^ ^^^j^^ ^^ j^ Qorton, 40 Ch. D. 536 (C. A.) at 541, where the 

relative rights of creditors of the testator and subsequent creditors 
of the executors were considered). Lindley, L. J., says at p. 541 : 
" Now what is the right of the creditor of the deceased ? He is a creditor, 
he has no equitable rights, as distinguished from legal rights, against 
the assests of the deceased. His right is to sue the executor at law 
and get a judgment at law, de bonis testatoris, and under that to seize 
under a fieri facias the assets of the deceased in the hands of the 
executors at the time of his death. But he has nothing to do with 
future acquired property. That is his right at law. But then if the 
executor has so dealt with the assets as to have increased them^ the 
executor cannot put the accretion into his own pocket, neither can he 
hand it over to the legatees or next of kin so long as the debts of the 
testator are unpaid. Therefore, I think it is plain that the creditors of 
the testator can get the subsequent acquired property, but not on the 
same footing that they could get the property of the testator, which 
were assets of the testator at the time of his death. The creditor of 
testator can only get the after acquired property on terms which are 
just * * Now let us look at the rights of those who have dealt with 
the executor after testator's death. The right of those is to sue the 
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executor. With a few exceptions, c. g., for funeral expenses, the right BEGBIE,C.J 
of subsequent creditors is to sue the executors. They have nothing to ^^ Court. 
do with the assets of the testator at all, etc.'' 

This leads up to the position in the present case, where there is the '-!■ '- 

additional circumstance of the executor being the surviving partner of ^^^^ 
the testator, and which is discussed in Lindley on Part, p. 521, et Harpeb 
^eg., «.{/., subsequent profits when a deceased or retired partner's capital 
has been left in the concern, pp. 527, 528; account of subsequent 
profits against executors who are suing partners, pp. 530, 533 ; referring 
to Wedderhum v. Wedderhum, 4 M. & Cr. 41, and see at p. 613, the 
cases in which the legatees, etc., of a deceased partner have a right to 
an account from the surviving partners, plainly including the present 
case. The delay in the present case seems to make no difficulty, ses 
Wedderhum v. Wedderhum, 4 M. & Cr. 41, where an account was 
directed thirty years after the death of the partner. The right 
of a legatee, e. g,, Ezekiel Harper, to an account against Thaddeus 
Harper as executor and to profits, of course to the extent of his judg- 
ment, made since 1874 are further discussed, pp. 615, 618. This right 
will, I think, probably not prevail against mortgagees by reason of the 
Land Registry Act, ss. 32-36, but it, I think, will as against judgment judgment of 
creditors of Thaddeus Harper, such as Cameron, who have taken out McCreight, J, 
equitable execution which is pointed out in Re Shephard, 43 Ch. D. 131 
(C. A.), to be merely equitable relief and to be granted according to 
the rules of equity. No one would contend that, e. g., Cameron, as 
judgment creditor of Thaddeus Harper, had as good an equity, or indeed 
any such equity, as Ezekiel against the balance due to Jerome's estate, 
and to be found on taking the accounts between the two estates. 
Cameron has no claim whatever against that fund. If authority for 
this is required I refer to Re Oorton, 40 Ch. D. (C. A.) 536, already 
noticed where the relative rights of creditors of the testator and 
subsequent creditors of the executors are discussed. 

The principle upon which the account is to be taken between the 
estate of Jerome and Thaddeus Harperns discussed by Lindley, p. 525 ; 
probably it would be unnecessary, as the balance due to Jerome's 
estate must far exceed the amount of the judgment in favour of 
Ezekiel Harper. 

The facts set out in the statement of claim, coupled with the prayer, 
seem abundantly sufficient to maintain this relief. No new fact could 
be set out, as far as I know, in a new suit. The prayer seeks, 1st, an 
enquiry to ascertain what portion or portions of the estate of the said 
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BEGBIE,C.J Jerome Harper have been converted into other assets now in the 
FoLL Court ^^^^"^ ^^ ^^® receivers, &c. This, by necessary implications, involves 
the taking of the accounts between the two estates. 2nd. It asks for 
"^" a declaration that the plaintiff's judgment is a charge upon such assets 

Harper Jq priority to the mortgages and judgments ; and this, of course, means 
Harper a claim on the net balance due to the estate of Jerome Harper, which, 
of course, can only be ascertained by taking the accounts as between 
the two estates, &c. But Galpin's defence shows the receivers have in 
hand $45,497.50 on account of the purchase money of the personal 
estate of Thaddeus Harper. Half of this must almost necessarily 
belong to Jerome's estate, and for the purpose of realizing the sum of 
S6,000 or S7,000 due on EzekieFs judgment, an account between the 
two estates seems to be unnecessary, as there is more than sufficient in 
Court. The mortgagees, according to the plaintiff's views and conten- 
tion, were necessary pai*ties, though, as I have already stated, this 
contention, I think, cannot, by reason of the Land Registry Act, 
prevail as against them ; but the judgment creditors of Thaddeus 
Harper, who claim what belongs to Jerome's estate, and as I have 
shown, I think, erroneously, were necessary parties, and so, of course, 
Judgment of ^*^ Thaddeus Harper. The view on which I give my judgment was 
McCreight, J. not urged in the argument, but that is a very different matter from 
the omission of necessary averments in the statement of claim. My 
duty is to give judgment secundum allegata et probata, and no 
amendment that I can see is required. 

The present relief sought for is equitable relief to render available 
Ezekiel's judgment against Thaddeus Harper as executor, and in view 
of the claims of the judgment creditors of Thaddeus Harper, probably 
this suit was necessary. As to the two being necessary, see Anglo- 
Italian Bank v. Davies, at p. 288, 9 Ch. D. (C. A.). Both, no doubt, 
are allowable. Rule 329, " Supreme Court Rules, 1880," says : " Nothing 
in any of the rules of this order shall take away or curtail any right 
heretofore existing to enforce or give effect to any judgment or order 
in any manner or against any person or property whatsoever." 

I think there should be a decree in favour of the plaintiff Ezekiel, 
and that he is entitled to payment of the balance due on his judgment 
out of the proceeds of the personal estate in the hands of the receivers, 
or so much thereof as belongs to the estate of Jerome Harper, and that 
if an accoimt is required for that purpose between the two estates it 
should be taken, but probably none will be required. I may remark 
as to suggested amendments, or rather new proceedings, against Oalpin 
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for not duly seeing to the application of purchase or mortgage moneys, BEGBIE, C.J 
that it is possible that ss. 32-35 of the Land Registry Act may create ^ui^ Court. 
diflSculty in the application of that doctrine. Somewhat similar 
clauses have given trouble to the Ontario Courts (see, e gr., Maclennan 



V. Gray, 16 A. R, Ont, p. 224). No objection to the reUef I now sug- H^»^*» 



V. 



gest can be taken on the ground that this view was not presented in Harper 
argument. See Ireland v. Livingston, L. R., 5 H. L., 395, where three 
of the Lords gave judgment on a point not taken in argument or even 
referred to by the Judges who advised their Lordships* House. The 
dismissal of the present with leave to bring a fresh suit, where the 
relief can, I think, be granted now, may be dangerous — vide DanieVs 
Chancery Practice, 78. The case was worked out on diiFerent lines 
before the Chief Justice and Full Court from those on which, I think, 
relief should be granted, so that, I think, the plaintiff should have no 
costs, as his conduct must have caused useless expense and delay. 

The judgment of the learned Chief Justice seems to have been 
correct as regards the view of the case presented to him, but if, in any 
view of the facts, the plaintiff is entitled to relief, he must have it, 
otherwise serious injustice may be done. The late Master of the Rolls 
observed that in the majority of cases where the Court of Appeal had Judgment of 
differed from the Judge of first instance, it was owing to an omission *'^ *' ' 

to ajrgue the proper points. I think the mortgagees were unnecessarily 
made parties, and must have their costs. In addition to the circum- 
stance that they were probably not liable at all, there seems to be 
abundant assets alvuTide, i. e., from the personal estate on which 
Thaddeus can have no claim. 

Thaddeus borrowed largely on mortgage of the realty, and it 
seems at least half of the sums borrowed should have been put to the 
credit of Jerome's estate, and the very large deficiencies must now be 
made up out of the personalty, as there is no other fund ; and even if 
it was much more than it is, the whole should be paid or appropriated 
to Jerome's estate. 

Walkem, J. : I concur. 

Drake, J. : — 

The plaintiff is a legatee of Jerome Harper. 

In January, 1889, he obtained a judgment against Thaddeus Harper 
for the balance due on his legacy, Thaddeus being executor and resid- 
uary legatee of Jerome. 
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BEGBIE,C.J The plaintiff did not attempt to realize his judgment, but commenced 

Full Coukt. *^^ present action for a declaration that the plaintiff's judgment was a 

charge on the assets in the hands of the receivers in priority to the 

mortgages and judgments made by and obtained against the defendant 



^ ** Thaddeus Harper, or in the alternative that the whole of the assets be 
^^^IF^ charged with the whole of the plaintiff's judgment, in priority to all 
other charges. 

The action was tried and disposed of on the relief asked for by the 
plaintiff. 

It is now suggested that the plaintiff might be entitled to some 
other relief on the facts stated, but, before the Judicature Act, if the 
facts stated made out a claim for relief different from the relief asked 
for by the bill, and the relief asked for by the bill was such that the 
Court could not grant, the bill would be dismissed. For instance, if a 
mortgagor prayed a sale under a trust to which it appeared he was not 
entitled, he was not permitted to take a decree that the defendant 
might redeem or be foreclosed ; and where a suit was instituted against 
a woman to elect between the provisions made by a will and that to 
which she was entitled under a settlement, it was held that a declara- 
Jn^g^ent of tion that she had elected could not be obtained under the prayer for 
* ' general relief (see ChapTnan v. Cliapnian, 13 Beav., 308 ; Paik v, 
Ixyrd ClintoUy 12 Ves., 48). Here the plaintiff asks for an enquiry as 
to Jerome's assets, converted and unconverted, and a declaration that 
his judgment is a charge upon such assets in priority to the mortgages 
and judgments of the defendants. As a legatee the plaintiff is entitled 
to an account of the testator's estate, but he is not entitled, in my 
opinion, to a declaration that his legacy is a prior charge over the 
mortgages and judgments created by Thaddeus Harper, imtil such 
account is taken (see Hooper v. Smart, 1 Ch. D., 90, in which money 
paid into Court in an administration action wafi held liable for 
testator's breaches of trust). 

The fact that the plaintiff is a judgment creditor for the balance due 
on his legacy, does not make his position any better as regards the 
testator's estate, but it gives him an additional remedy as against 
Thaddeus Harper, in case of a deficiency of assets. 

The plaintiff, in my opinion, is entitled as legatee, if he so desired, to 
the ordinary administration decree, which enables the Court to do 
justice between all parties interested under the will. There may be 
other unpaid legatees, or there may be impaid creditors, and by making 
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the declaration asked for, the Court may be deciding the rights of BEGBIB,C.J 
parties not before it, which could not possibly arise under an adminis- full Court. 
tration order. ^^^^ ^^^ 

The Judicature Act and rules have greatly extended the powers of 



amendment by the Court of first instance, but an amendment (which y^ 

a decree not asked for by the pleadings practically is) will not be ^jf^^ 
granted by the Court of Appeal, although the plaintiff might have 
applied to the Judge of first instance to amend by making a claim for 
administration of Jerome s estate, and which, if the other parties to 
the action were not prejudiced, would be granted on terms. In the 
case of Newby v. Sharpe, 8 Ch. D., 39, the plaintiff sued his landlord 
to restrain him from preventing the plaintiff from storing cartridges 
in the building leased, and evidence was given that the defendant had 
removed the plaintiff's cartridges from the building in question. Fry, 
J., gave leave to plaintiff to amend, on the ground that the defendant's 
acts amoimted to eviction. The Court of appeal said such amendment 
appeared entirely unprecedented, as it altered the nature of the case 
made, and the Court now will not give a different relief than that 
asked for by the plaintiff. In the case of Stone v. Smith, 35 Ch. D., 
188, the plaintiff asked for specific performance of a contract. Defend- Judgment oi 
ant stated he was unwilling to carry contract into effect. The Court ^"^®» '^• 
refused to give a judgment cancelling the contract, as it was not asked 
for« but gave judgment for specific performance, being the relief 
desired. Now here the plaintiff asks to obtain the same benefit, or, 
rather, a greater benefit than he would be entitled to under an admin- 
istration decree, without an enquiry as to the position of the testator's 
estate with respect to the legatees and creditors under it. Without 
such enquiry, it will be impossible to ascertain whether or not there is 
a sufficient fund to meet this legacy ; if there is not, Thaddeus Harper 
is responsible, as having admitted assets. 

It is true that there is a fund in Court, the proceeds of real and 
personal estate of Thaddeus, but the plaintiff, as a judgment creditor 
of Thaddeus', has only such a claim thereto as the registration of his 
judgment gives him, regard being had to priorities under the Land 
Registry Act Then, as legatee under Jerome's will, has the plaintiff 
any better claim than as judgment creditor to the declaration he asks 
for ? I think that his position as legatee under the will is such that he 
can follow the real estate of the testator, or rather that the testator's 
real estate is charged with his legacy, re Bellis, 5 Ch. D., 504, but he 
has no claim against the personaJ assets whether in the hands of the 
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BEGBIE,C.J receiver or executor. An executor has full power to mortgao^e and 

Full Coubt. ^^^ ^^^ assets of his testator, and though liable to render an account to 

the Court on proceedings properly instituted, he cannot be interrupted 

' by a creditor or a legatee ; and in case of misapplication by the exr 



Harper ^cutor of the funds which may come into his hands, the remedy is 
Harper against the executor. The plaintiff by these proceedings seeks to make 
the money in Court responsible for his legacy in priority to all other 
claims. As his legacy is a charge on the realty he ought to look to that 
first for payment before he seeks to charge a fund which possibly may 
be the only source from which the judgment creditors can obtain pay- 
ment of their claim. 

The plaintiff argued this case on the ground of a supposed trust on 
account of the assent to a legacy by the executor, but the assent to the 
legacy does not make the executor a trustee for the legatee unless he 
has set apart some portion of the testator's assets, especially to meet 
the legacy. An executor is, under some circumstances, a trustee, but 
not for all purposes ; if he was, no person could safely purchase from 
an executor any of the testator's assets without seeing to the application 
of the purchase money, and the executor s powers would be so greatly 
Judgment of restricted that he could not carry out the ordinary duties which 
Drake, J. <Jevolve upon him. 

It is true that a Court of Equity will enforce administration, and 
will compel an executor to account on the principle of trusteeship, and 
the proper course for an unpaid legatee is to invoke the powers of the 
Court in an administration action, whereby the interests of all parties 
are protected. In the present case we have no information whether 
the other legacies given by Jerome's will have been paid. Thaddeus 
in his examination says that one debt of S1,000 has not been paid, and 
this shows the necessity of strictly following the practice which the 
Courts have laid down for obtaining relief in a case similar to the 
present. 

The inquiry the plaintiff asks for as to conversion will not give the 
Court the information necessary to adjudicate on the rights of the 
parties under the will. The Court cannot presume, on the present 
state of facts, anything in favour of proper settlement of the testator's 
estate by the executor, nor can it presume that the money raised by 
Thaddeus Harper was or was not applied towards settlement of the 
testator's estate. 

Before the 15 & 16 Vic, cap. 86, the practice was for a legatee, on 
behalf of himself and all other legatees, to file his bill in order to obtain 
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a distribution of the estate; since that time the praxstiee is governed by begBIE,C.J 
that Act, and if the present form of proceeding is to prevail it will, in ^^ cJoubt 
my opinion, render the administration of estates, on the principles of an 
equitable distribution, almost impracticable. ^?11 L 

It is true that where there is an admission of assets and the plaintiff's Harpeb 
claim is undisputed, the plaintiiF is entitled to immediate payment Harper 
without taking accounts (Woodgate v. Field, 2 Hare, 211), but where 
other rights have come into existence which jyrinia fade are entitled 
to priority, then it is necessary that proper accounts should be taken. 

It may be urged that the money in Court is liable to the plaintiff^s 
judgment, because the estate has been so intermixed that it is now 
difficult to disentangle it and say what portion belongs to Jerome's 
estate and what to Thaddeus', and, therefore, it is all impressed with a 
quasi trust, in favour of the plaintiff. 

I have no doubt if the Court had been called upon to administer the Judgment of 
estate under the Act before referred to, it could appropriate the pay- ' 

ment of this fund in the hands of the receiver in accordance with rules 
of equity, but until that course is adopted I do not think that the 
plaintiff is entitled to the decree he asks for, and I think his appeal 
should be dismissed with costs. 

Appeal allowed in part, withcmt costs; Drake, J., dissenting. 
The following is a minute of the order made : — 

1. The said order of the 21st day of May, 1890, be reversed. 

2. And this Goart doth declare that the appeUant is entitled to be paid the amount of 
his judgment debt and costs, together with interest, as mentioned in the Pleadings, out 
of the moneys now in the hands of the Receivers, in priority to the defendant John 
Cameron, and doth order and adjudge the same accordingly. 

3. And this Court doth declare that this action ought to be dismissed as against the 
defendants Galpin, Mason, the Canadian Pacific Land and Mortgage Company, Limited, 
the British Columbia Land and Investment Agency, Limited, with costs, and doth order 
and adjudge the same accordingly. 

4. And this Court doth not see fit to allow the plaintiff the costs of the said action or 
of this appeal. 

5. And this Court doth further order that the said moneys shall not be paid to the 
appellant until he shaU have given security for the return thereof in case this Order 
ahould be reversed on Appeal from this Court to the Supreme Court of Canada, or the 
Privy ConnciL 

[An appeal from the judgmmt of the Full Court yoas ditnUaaed by the Supreme Court of 
Oaiuida,] 
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DOLL et al v. HART et al. 

Chattel mortgage as security by in8<Uvents — Condition outside the instrument — Preswrt. 

To constitute pressure which will authorize an assignment by way of security, there 
must be a legitimate and bona fide attempt by the creditor to get payment of his 
debt, or security therefor. 

It is not bmva fide pressure for a creditor, knowing of his debtor's insolvency, to take 
an assignment of all his property. 

A bill of sale given subject to a condition not appearing therein is void as against 
creditors 

xV^CTION to set aside a bill of sale on facts and grounds that appear 
in the judgment. 

Fdl for plaintiffs ; Mi\l% for defendants. 

October 24th, 1890. Drake, J.:— 

Judgment. In this case, Qranat carried on business in Government Street, Vic- 
toria. He commenced in May, 1889, without any capital, but with an 
unpaid stock of about 81,000 value. These goods were chiefly supplied 
by the defendants, and the defendant Hart guaranteed Messrs. Lenz & 
Leiser to the extent of $250 on account of goods to be supplied to 
Granat, and which sum he subsequently paid. Lenz & Leiser are 
judgment creditors of Granat for $330 beyond the sum $250 so paid, 
and issued execution on this judgment, but were met by the bill of 
sale. 

Hart, in his evidence, stated that Granat had been in his debt since 
May, 1889, and they had given him credit to the amount of $1,124, 
and had become security to other persons for Granat, and had paid the 
amount so guaranteed. He further stated that he had been pressing 
Granat since December, 1 889, for payment ; that he went every week 
and asked for his money, and told him he wanted security, and said 
he would certainly sue, but did not do so because he would have got 
nothing if he had tried. The debt owing to Hart & Davis was, in 
April, $730 on a note, and $283 for moneys paid, making $1,013. In 
consequence of this request for security, the defendant Granat, on 23rd 
April, 1890, gave the defendants a bill of sale by way of mortgage to 
secure a promissory note of $725 of even date with the bill of sale, and 
payable three months after date. This note was the amount of the 
pverdue account, and no fresh advance was made. Granat and Hart 
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both say that the mortgage was given on condition that if $500 was DRAKE, J. 
paid, the mortgage should be given up, but no such condition was Oct., 1890. 
written in the bill of sale, as required by the 4th section of the Bills ~^ — . 
of Sale Act. The bill of sale enables the mortgagees, at any time v, 

during the continuance of the security, to seize and keep possession of 
the premises assigned. The defendants took possession of the property 
assigned about 15th May, 1890, more than two months before the note 
given by Granat to defendants became due, and for the payment of 
which the bill of sale was given. The plaintiffs, the other creditors of 
Granat, now claim that the bill of sale is void as against them, and ask 
for a receiver and an account. 

Under cap. 51, sec. 2, of the Consolidated Statutes, any person being 
in insolvent circumstances or unable to pay his debts in full, or know- 
ing himself to be on the eve of insolvency, making any assignment or 
transfer of his goods with intent to defeat or delay his creditors, or 
with intent to give one or some of the creditors of such person a 
preference over his other creditors, such assignment shall be void. 

The section contemplates, first, insolvency in the grantor, and j^j ^^. 
secondly, a voluntary preference in favour of a creditor. The language 
used is that the assignment should be given with the intent — that is, 
with the intent in the mind of the grantor — to prefer one creditor to 
another. 

An assignment or transfer made by compulson of the creditor is not 
such an assignment as the Act renders void. If the Act contemplated 
rendering all transactions between an insolvent debtor and his creditors 
void, different language would have been used. And this view of the 
Act, making the preference in order to be a void transaction a volun- 
tary act on the part of the grantor, is the one taken by Strong, J., in 
McLean v. Garland, 13 S. C. R. 367, and Stuart v. Tremfiaine, 3 0. R. 
190; and this leads to the consideration of the question aiS to what is 
sufficient pressure to take the case out of the category of a voluntary 
conveyance. 

The evidence shows that Granat was started in business by the 
defendants, and it must be taken that they were fully cognizant of his 
position — that he was, in fact, insolvent from the day he commenced 
business, and this insolvency was known to the defendants, and was 
not a fact confined to Granat s breast only. Knowing his position, the 
defendants press for security. Their pressure only amounts to this : 
give us security or we will sue, but, as Hart candidly says, we did not 
intend to sue, for we should have got nothing, owing to Granat, in case 
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DRAKE, J. of execution against him, being entitled to claim S500 under the 
Oct. 1890. Homestead Act, which would have absorbed the greater part of his 
property. This threat, then, was not a bona fide threat, acting on the 
fears of Granat, and thereby compelling him to give this bill of sale. 
He must be taken to have known the law as well as Hart, and he 
knew, therefore, that the threat of an action if enforced would enable 
him to claim an exemption which would leave nothing for his creditor. 
I consider that the pressure which would authorize an assignment by 
way of security must be legitimate and a b<ma fide attempt by the 
creditor to obtain payment of his debt, or security for it, and does not 
apply to such a case as the present, where the insolvency is known to 
the creditor, and an assignment is taken of all the property. 

In Ex parte Hall, 19 Ch. D. 585, Jessel, M. R., says : A man says to 
his creditor, I am about to become bankrupt ; the creditor says, pay 
me my debt or I will sue you for it. It would be absurd to call such 
a procedure bona fide pressure by the creditor ; but if the creditor did 
not know the plaintiff's state of affairs, the matter would wear a 
different aspect. The case of Long v. Hancock, 7 O. R. 154, is very 
similar to the present one. In that case, the Hamilton Knitting Co., 
being indebted to the plaintiffs, application was made, verbally and by 
letter, threatening suit unless payment made or security given. The 
company thereupon gave a mortgage for the old indebtedness, and for 
a present advance. The Chancellor held that there was no bona fide 
preasure, and on this point the Supreme Court agreed with him. 

I consider that the pressure alleged to be put on Granat by the 
defendants in the present case was not a bona fide pressure. It was 
nothing more than a request for a preference, and the onus of showing 
that there is any other property available for the creditor is thrown 
upon the defendants supporting the deed. I think that the pressure 
which will render a deed given by way of security valid must be 
something more than a request for security ; it must impress on the 
debtor the fact that the creditor is in earnest, and that legal steps to 
enforce payment will be the necessary result of any refusal on the 
part of the debtor. But, even in such a case, if the debtor is known 
to be insolvent by the creditor, the pressure ought to take the legal 
form and legal remedy — McWhurter v. Royal Can/xdian Bank, 17 
Grant, 481. 

The reason why a security, taken for an antecedent debt by a 
creditor from an insolvent debtor, known to the creditor to be insol- 
vent, cannot be supported is, that it is a preference, and removes from 
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the other creditors the property which they would otherwise have the DRAKE, J. 
right to take in payment of their claims. A security given for an q^^ jggQ 

advance, even if it is also a security for an antecedent debt, is not open 

to the same objection, because the future advance may enable the v. 

debtor to recover his position and carry on a profitable business, and a Hakt et al, 
security taken from an insolvent debtor by a creditor who is ignorant 
of the financial position of his debtor can also be supported, if it is 
given under bona fide compulsion. 

I have, therefore, come to the conclusion that this deed is void as 
against creditors, not only on the grounds above stated, but also on 
the ground that the bill of sale was given subject to a condition which 
was not written thereon. Mr. Hart, in his evidence, says : I forced 
him to give me a mortgage on condition if he paid us $500 from his 
father we would return his mortgage. If this was one of the induce- 
ments held out to Qranat to give the bill of sale, it was a condition 
which ought to have been written thereon. It does not appear to 
have been an agreement made after the defendants got possession of Judgment, 
the bill of sale, but the condition on which they got it, and the Act 
says that if there is any condition which is not written on the same 
paper as the bill of sale, the bill of sale shall be void as against the 
same persons and as regards the same property as if such bill of sale 
had not been filed according to the provisions of the Act, that is to 
say, the bill of sale is void as against the persons and class of persons 
mentioned in section 3 of the BiUa of Sale Act, although it may be 
perfectly good as between the grantor and grantee. 

Judgment for plaintiffs. 
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THE QUEEN v. HOWE. 
McNEIL V HOWE. 

** Wide. Tire Act, ISSQ^^-^CoMtUutimality of. 
The ** Wide Tire Act, 1889, (cap. 22) is intra vires of the Provinci&l Legislature. 

Actions for penalties under the " Wide Tire Act, 1889." 

Davie, A,'0,, for the prosecution; Wilson for defendant. 
November I7th, 1890. Sir M. B. Begbie, C. J.:— 

These were two actions for penalties under the Wide Tire Act, 
1889, cap. 22, the first brought by the Attorney-General for one 
offence against the Act, the other by a private prosecutor for a distinct 
offence on a different day. 

The Statute (passed 16th April, 1889, but not coming into force until 
October 1st, 1890,) forbids the carrying of any load of more than 2,000 
pounds in any waggon on any of the highways in Victoria District, 
unless the tires be at least four inches in width. 

The first question upon which I was asked to give an opinion was 
whether a private prosecutor might sue. The negative was scarcely 
contended for, and it seems quite clear that he may. Section 4 of the 
Act (cap. 22, 1889) says: " One-half of the penalty recovered under 
this Act shall be paid to the informer," &c. This inevitably implies 
that an informer may bring the action, and successfully; otherwise no 
penalty would be there to be dealt with. And, besides, the Interpre- 
tation Act (C. A. 1888, c. 1, sec. 8, sub-sec. 23) is express : " Whenever 
any penalty * * is imposed by any Act, then, if no other mode be 
prescribed for the recovery thereof, it shall be recovered with costs in 
any civil action " (either) " at the suit of the Crown only or " (at the 
suit) " of any private party suing as well for the Crown as for him- 
self," &c. 

The defendant admits the contravention of the Act in each case. 
And the only question really argued before me was as to the consti- 
tutionality of the Wide Tire Act. 

Mr. Wilson, for the defendant, relied on two grounds only, I think : 
First, that this was a direct attempt to " regulate " the " trade " of a 
carrier, and so a direct usurpation of a subject-matter which, by The 
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British North America Act, sec. 91, sub-sec. (2), is expressly reserved BEGBIB^C.J 
to the Dominion Parliament; and, in the next place, that it was an Nov., 1800. 
interference, not with all trades, nor in all parts of the Province, but 
only with one trade and in one particular district of the Province; that 
it is, therefore, unequal in incidence of those engaged in carrying, and 
repugnant to natural justice and void. 

But it was answered by the Attorney-General that such exceptional 
legislation is continually met with. That different and special powers 
are given to many of the various Municipalities within the Province, 
and different powers of taxation (i. e., imposing burdens) on persons 
dwelling within the Province, and of imposing discriminating burdens 
upon persons pursuing different avocations in the same Municipality, 
all which legislation, pressing unequally, would be a mere nullity, 
according to the defendant's present argument. Moreover, the question 
to be considered is not the justice or expediency of the enactment, but 
its constitutionality. If this were a mere by-law, the Court might 
examine whether it was reasonable or equitable; but an Act of the 
Legislature is not liable to be treated as a nullity on such grounds. At 
least there is no modern authority for that view, but very much against 
it. And then, on the main ground, it was denied by the prosecution 
that this is an attempt to regulate " trade or commerce " within the Judgment, 
meaning of sec. 91, sub-sec. (2). Even if these words, properly under- 
stood, could include the carriage for profit along a few miles of road, 
all that the Act says is, " you shall not carry certain weights except 
on certain tiras." It is not addressed to carriers only — every person, 
whether trading or not, must have tires of the legal width. The 
same sort of regulation repeatedly occurs with respect to houses in 
towns, forbidding them to be built except of certain materials; the 
carrying on trades only on payment of varying licenses; the driving of 
carts in the streets only at certain rates of speed, and a great many of 
such matters, which may all be said to aim at the regulation of trade 
and commerce at least as much as the Wide Tire Act, 1889. But 
in fact this matter is not part of the "trade and commerce " mentioned 
in sec. 92, sub-sec. (2), which was not intended to comprise such matters 
as in the words of sec. 92, sub-sec. (16), are merely of a local character; 
all such being expressly given to the Provincial Legislature. And it is 
apparent, from Zamte's case, 12 App. Cas., 586, that the "sifting'* 
there mentioned of the principles and interpretation has placed a very 
difierent meaning on these words from what was at first sight supposed 
to be the true meaning. For instance, in LaTnbe'a case (1887) the Pro- 
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BEGBIE, O.J vincial right to tax a bank is upheld, which was instanced in Severn's 
Nov., 1890. ^^*^ (18'7'*)> without contradiction or dissent by the other Judges, as 
an obviously impossible contention. 

But even admitting that the words " regulation of trade and com- 
merce," in section 91, would cover this wide tire regulation, if there 
were no other part of The British North America Act to which it 
could be referred, yet these words do not stand alone, and have to be 
construed reasonably. Where a Court finds that general words in two 
parts of an Act may be so construed as to be in apparent conflict, it 
will not select or insist upon an interpretation of either set of words so 
as to establish that conflict, but will rather select or insist upon such 
an interpretation as will prevent the conflict. Now the subject matter 
of the Wide Tire Act though it might possibly, with the modifi- 
cations stated above, be brought within this single sub-section of section 
91, may also be brought with, I think, more ease and certainty within 
many sub-sections of section 92. The public highways are certainly 
part of the public lands of the Province, the sole management of which 
is reserved to the Provincial Legislature. Now, the nature of the 
vehicles permitted to use and wear away the roads, come, I think, 
within the head of the management of the roads themselves. Thei-e- 
Judgment. fore this enactment seems to be authorized by sub-section (5). Again, 
the public highways are certainly local works, and laws in relation to 
them are, therefore, exclusively attributed to the Provincial Legislature 
by sub-section (10). The right to use these roads is a civil right to be 
exercised within the Province; and the sole power of legislation con- 
cerning this and all other such rights is reserved to the Province by 
section 13. Lastly, it can hardly be denied but that this wide tire 
regulation confined to Victoria District is a matter of a merely local 
nature; and, if so, it is expressly reserved to the Province alone by sub- 
section (16). And, besides all this, it is decided that every topic of legis- 
lation is by The BHtiah Noiih America Act given out of the hands of 
the Imperial Parliament into the power of the two bodies of legislature 
thereby created, viz., to the Dominion Parliament and the Provincial. 
They possess between them all the power which the Imperial Parlia- 
ment could have exercised ; so that whatever topic is not possessed by 
the one falls necessarily into the power of the other. The precise 
matter of the tires of waggon wheels is not expressly named in 
either section 91 or section 92 ; but there are general words in each 
list which might, in case of necessity, be construed so as to include 
tires. We must put a reasonable construction on these two sets of 



II] BRITISH COLUMBIA REPORTS. 39 

general words. Now, is it reasonable to say that the Dominion Parlia- BEGBIE,C..T 
ment can alone regulate the width of the waggon tires in Victoria ^^^ ^^^ 
District, and that the Provincial Leijislature has nothing to say in the 

The Ouken 

matter ? I thing it would not be reasonable. The various sub.-ss. 5, v. 

10, 13, and 16 in sec. 92, already cited, seem to me to be much nearer Howk. 
to the matter in hand. Every Municipalities Act interferes with trade McNeil 
and commerce much more largely than this statute. But the Munici- Howe. 
palities Acts are admittedly constitutional. I, therefore, hold this statute 
also to be constitutional, and the informations well laid, and I convict 
the defendant of the offence charged in each case. But as this is the 
first case under the statute, and (I am told) a test one, I shall only 
convict in the sum of $10. The Interpretation Act, s. 8, sub-s. 43, 
seems to carry costs ; but at any rate the sentence will be for $10 and 
costs in each case. The whole penalty in the Attorney-CJenerars case 
will go to the Crown. In McNeiFs case, one-half to him and the 
remainder to the Crown. 

Judgment for Proseaiition, 



POLSON V. WULFFSOHN. begbie,c.j 

N<ymtion. ^^^ ^^^' 

POLSON 

To bring about a complete novation, there must be three things : — let, the new ^^ 

debtor must assume the complete liability ; 2nd, the creditor must accept the Wulftsohn. 
new debtor as a principal debtor ; and drd, the creditor must accept the new 
contract in full satisfaction of and substitution for the old contract so that the 
original debtor is discharged. 

xV.CTION for goods sold and delivered, whereof the facts appear in 
the judgment. 

Davie, A,'0., and Helmcken for plaintiff; Pooley, Q,G,, for defendant. 
Dec. 14th, 1890. Sir M. B. Begbie, C. J.:— 

This cases raises, I think for the first time in this Court, the question Judgment, 
of the novation of a contract. At the conclusion of the argument I 
did not feel much doubt as to the rights of the parties, but in conse- 
quence of the novelty of the defence I reserved judgment 

The plaintiffs are manufacturers of various preparations of grain, 
starch, etc., at Paisley. The defendant was in 1882 a general and 
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B£GBIE,C.J commission merchant in Hamburg, Germany, where I believe he still 
Dec. 1890. carries on business. In 1882, partly by letters and partly by personal 

interview, an arrangement was come to and acted on for many years, 

v. the terms of which are not in dispute. The plaintiff was to supply the 

WuLFPsoHN. defendant with all goods ordered by him at stipulated rates, delivered 
at Hamburg ; the prices ranging generally from 24 shillings to 30 
shillings per 100 lbs., with 1 J per cent, commission, as it was called, 
but, I think more properly, a discount ; defendant to pay cash on 
delivery of each invoice ; the defendant to be the plaintiff's sole agent 
for sales in all Germany ; and business commenced and was continued 
for some time on those terms. After a while, however, the defendant, 
alleging the custom in Germany was to sell at six months' credit, asked 
to be allowed similar credit himself. This the plaintiff declined ; but 
at length allowed three months ; and the course of business was, not 
that the plaintiff was upon every consignment to draw a three months' 
bill which the defendant should accept, but at the end of the three 
months defendant sent a cheque payable at sight. This continued 
until November, 1886 ; the defendant occasionally delaying to send a 
cheque for some consignments until six months after delivery, in which 
case he generally surrendered the 1| commission (or discount) ; but all 
went on very satisfactorily until that date. On the I7th November, 
1886, the defendant wrote and sent two letters to the plaintiffe 
(received 23rd November), informing them that he had handed 
over his Hamburg business to his brother Sigismund, who was to get 
in all his outstanding accounts, and forward to the plaintiffs so much 
as represented the goods consigned by them, and suggesting to them 
to continue their connection with Sigismund, who had entirely 
conducted that part of his business for the preceding two years ; that 
he himself was to leave Liverpool for a new business in British 
Columbia on the 25th November ; but not leaving any address. The 
other letter contained a cheque for £67 10s. Id. for goods shipped up 
to 25th May. At the same time the plaintiffs also received a letter from 
Sigismund requesting to be continued on the same terms as Johann 
had held. At this time goods had been forwarded to Johann, not 
included in the above cheque, and still unpaid for, to the amount of 
£35 9s. Id. on the 10th June, and on and since the 2nd July, amounting 
to £191 14s. lid., £227 4s. in all. The plaintiffs made no attempt to 
see defendant at Liverpool, where he was to embark on the 25th 
November; but they wrote to Sigismund acknowledging the cheque for 
£57 10s. Id. and taking time to consider his proposals. 
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POLSON 
V. 
WULPFSOHN. 



Judgment. 



On the 27th November Sigisinund renews his application to be BEGBIE,C.J 
appointed agent, and sent in a new order on his own account for 30 p^^ jggQ 
ewt. com flour and 20 cwt. moulding flour. On the 1st December the - 
plaintifls reply promising to send the goods, and stating : " We place 
the agency in your hands on the same terms as your brother. With 
regard to the old account, as some of the items are very far behind, 
we trust you will kindly attend to them as early as possible. In the 
meantime we shall be pleased to learn when we may expect a remit- 
tance for a portion of them." On the 24th December plaintiffs 
" acknowledged receipt of a cheque for £35 9s. Id. on payment of our 
invoice for 11th June. We note another remittance will follow next 
month." Sigismund, however, met with disappointments in his 
financial arrangements with an expected partner, and in a letter 
apparently dated 2nd January, 1887, but I think really written 2nd 
February, says " I am therefore unable at present to pay your accounts. 
1 can only say I shall work in a manner which will enable me to p<ay 
your accounts in rates {i, e., by instalments). I hope you will give me 
so much confidence as to keep me as your agent. I would pay you 
the old account as soon as possible in rates, and for all new goods I 
might require I would promptly remit in three months. I intend also 
to get a partner which would facilitate the payment of your account, 
and by the return of my brother I should be able to pay all debts to 
you." To this the plaintifl*s reply : " It surprises us very much that 
your brother left for America without making provision for paying 
our accoimt, seeing we placed confidence in him. Be good enough to 
give us his address that we may communicate with him direct. As 
to continuing you our agent ♦ * * * ^^^ must 

depend very much on the way in which you pay up your arrears." 
At this time there was not only the £191 14s. lid. still outstanding, 
but Sigismund had not made any payment in respect of the X57 9s. Id. 
consigned to him on the 1st Dec. But as he was to have three months' 
credit, nothing was as yet due from him in that respect, and the 
plaintijQ& in this letter, 7th February, 1887, must have been referring 
to arrears for goods consigned to Johann, part or all of the £191 14s. lid. 

To this Sigismund replies on the 12th February, 1887, " I would 
do my very best to pay all overdue accounts as quickly as possible 
* * * I would fix 15th August for the first payment of £50 
of the old accounts, other £50 on the 15th February, 1888, and the 
rest with interest on 15th August, 1888. I promise this supposing you 
honour me with your confidence and continue me as your agent." 
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BEGBIE,C.J This suggestion is met by the plaintiffs in their letter to Sigismund 
— — of the 16th February : "In addition to the overdue account of your 

Dec, 1890. , , , . , 1 i. , . 

PoLsoN brother, we have to consider the account of goods got m your own 
». name on 4th December last for £57 10s. This account will be due 

WULPFSOHV 

on the 1st of March, and we must ask you to pay it before we send 
you any more goods. At present we cannot say anything about the 
agency." 

Sigismund never paid any part of the £191, and has never yet 
completed payment for the £57 10s., of which some £18 still remains 
due. According to the " excerpt" taken from plaintiffs' ledger, which 
I take to be an exact reproduction of the page, Sigismund's account is 
on the same folio as Johann's, but with a new heading, and a double 
red ink line beneath, just as at the entry of Johann's account. 
As to Johannes account, whenever an order was, or orders were, paid 
off a double black ink line is drawn under the sum total so settled 
(irrespective of the time of year), both on the debtor and credit side 
of the folio. Theie is no such double line at the end of the items 
Judgment forming the £191 14s. lid. total. 

At the trial, some defences taken in the pleadings were immediately 
abandoned, and only two were at all insisted on. The first of these 
was that the goods were never consigned to Johann on his own 
account, but only for sale on commission ; that they have been sold, 
but as there was no del credere commission, Johann is not responsible. 
This, however, was very faintly pressed. I may say that there is 
absolutely no evidence of it, but, on the contrary, the whole course of 
business, which all parties describe as having been very satisfactory 
during many years, quite contradicts it. A merchant consigning for 
sale on commission sends what goods he chooses, with a limit, if he 
pleases, but the agent is bound to sell to the best advantage for his 
principal. The agent is bound to send in accounts of his sales from 
time to time. On this he charges a commission which varies, of course, 
but which is usually far more than one and one-half per cent. Now, 
the whole course of trade here completely contradicts the notion of 
goods being sent for sale on commission. They were always ordered 
by Wulffsohn, delivered to him at agreed prices, which he paid at 
maturity, and no inquiry was ever loade by the plaintiffs, whose 
business seems to have been very methodically managed, as to the 
actual proceeds received by him. It is scarcely possible to describe a 
clearer case of goods bargained, sold, and delivered. It Ls true, the 
plaintiff agreed that he should be their sole agent in Germany, but 
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that merely meant that they would not make any bargains with BEGBIE,C.J 
others except through defendant's firm. This is a much clearer case Dec, 1890. 
than Ex parte White in Re Nevill, Ch. App. 497, in which case, also, p^lson 
Nevill was sole aerent for a district. But there the manufacturer did ,,^ ^• 

., ° WULFFSOHN. 

not wait for NevilFs orders, but sent the goods as he saw fit. and Nevill 
returned monthly accounts of his sales. Yet, even so, the contract was 
held to be a sale, and not a mere arrangement for sale on commission. 
And I understand that this ground of defence was ultimately aban- 
doned, and that the plaintiffs* claim was resisted solely on the ground 
of novation — that is, that the plaintiffs had adopted Sigismund as their 
debtor instead of Johann. 

Novation is a doctrine well known in our law, though rarely dis- 
cussed. The more common instances occur in the amalgamation of 
companies, generally insurance companies; as, where a person has 
insured with company A, which becomes absorbed by company B, and 
the dealings of the insured continue with company B. If B fail, the 
insured often endeavours to pursue his remedies (if any) against com- 
pany A. The doctrine is also sometimes invoked concerning the judgment, 
liabilities of an old firm after a change in the persons of the firm. If 
the new firm fail, are the old firm discharged ? And I apprehend that 
in order to a complete novation, three things must be established: 
fii-st, the new debtor must assume the complete liability ; second, the 
creditor must accept the new debtor as a principal debtor, and not 
merely as an agent or guarantor ; third, the creditor must accept the 
new contract in full satisfaction and substitution for tlie old contract; 
one consequence of which is that the original debtor is discharged, 
there being no longer any contract to which he is a party, or by which 
he can be bound. 

All these matters are in our law capable of being established by 
external circumstances: by letters, receipts, and payments, and the 
course of trade or business. And so it used to be in the old Roman 
law, from which our doctrine is borrowed ; but, acute as they were, or 
perhaps by reason of their acuteness, the old Roman lawyers " found 
so much difficulty and nicety in forming presumptions as to whether 
novation was intended by the parties or not, and so many conflicting 
decisions were given, that our present constitution " says Gains (III 
176) "was enacted, which declares most openly that no novation shall 
take place unless the contracting parties have expressly declared it; 
otherwise, both the original obligation continues, and the new one is 
superadded, so that an obligation can be founded on either contract" 
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BEGBIE,C.J {Sandars' Justinian's Inst, p. 431.) With us, however, the intention 
Deo 1890 ^^^^ i^ot be expressed, but it must be clear, though, of course, in some 

cases sliffhter circumstances will suffice than in others, introducing the 

V. difficulty which Justinian removed. Now, here I can find no clear 

WuLFFsoHN. ixidication of any one of the three intentions which I have enumerated. 
Obviously, what Johann intended, or wished, or expected, has nothing 
to do with the matter. Did Sigismund ever undertake to be a prin- 
cipal debtor in lieu of Johann ? or to do more than remit what he 
could collect of his brother's debt ? I do not think that he ever did. 
The nearest approach to it is in his letter of the 12th February, 1887, 
when he offers to undertake to pay Johann's debt by instalments of 
£50 every six months. But this is only an offei% and it is on condition 
that the plaintiffs continue him their agent, which they immediately 
decline to do. And I am not sure that it is more than an offer to 
guarantee Johann s debt — as if, e.g., he had offered to emlorse a note of 
Johann's in consideration of the appointment as agent. Still less is 
there any indication, either in their letters or their conduct, that the 
plaintiffs assume, or are ready to assume, Sigismund as their debtor in 
lieu of Johann ; and as to their assent to discharge Johann there is no 
evidence at all. On the contrary, when they find that the paymaster 
whom Johann has left behind (for I think they do not treat Sigismund 
otherwise than merely as the person through whom they are to expect 
payment, as was held in lie Smith ex parte Gibson, 4 Ch. App. 662) 
fails to remit according to his expressed expectation, they immediately 
obtain Johann s address, and on the 12th April, 1887, demand payment 
from him, threatening an action, and it does not appear that he ha^ 
ever before alleged any abandonment by the plaintiffs of their original 
claim. I think, therefore, that the plaintiffs are entitled to recover, 
and there will ba judgment for them with costs. 

There are no less than four cases reported in 6 L. R. Ch. App., in 
which novation was set up. The most instructive is Re ike Family 
Endowment Society, p. 118, in which it was held not to have occurred. 
In two of the cases, however, the doctrine was held to apply. Cocker s 
case, 3 Ch. D. 1, shows the importance of long acquiescence — in that 
case, 15 years. 

I think this was a proper case to sue in the Supreme Court, not in 
the County Court, and costs will be accordingly. 

Judgment for plaintiffs. 

[This judgment wajs affirmed oa Appeal.] 
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IN THE COUNTY COURT OF VICTORIA. bbgbie,c.J 



Dec, 1890. 

MOORE V. THE BRITISH COLUMBIA POTTERY COMPANY. moork 

V. 

BuUdifig eontrctct — UnacUisfactory work being done — Right of aggrieved party to take over B.C. Pottery 

and finish the work. ^®' 

Where a bmldiog contract is so far performed that the parties cannot be restored to 
their original position, and unsatisfactory work ia being done, if the party 
aggrieved, in the absence of agreement ad hoc, interferes with the work so as to 
make it difficult to determine the value of that already done, he does so at the 
risk of having to pay the other party more than he has really earned, apart from 
the question of damages. 

xjLCTION for daanages for wrongfully preventing the plaintiff from 
fulfilling a contract to build a second kiln, the plaintiff having already 
built one kiln to the satisfaction of the defendants. 

Judgment was delivered by Sir M. B. Begbie, C. J., sitting as Judgment. 
County Court Judge, on December 17th, 1890, as follows : — 

This is an action for damages for wrongfully preventing the plain- 
tiflf from fulfilling a contract to build a second kiln, the plaintiff having 
already built one kiln to the satisfaction of the defendants. The 
second kiln was to be 4 feet wider diameter inside than the first, and 
6 ft. 6 in. to the spring of the arch ; in other respects to be of similar 
construction to the first kiln. The memorandum of contract is 
informally drawn and undated, and only signed by the plaintiff — but 
it was very properly at once admitted by Mr. Burris, the defendant s 
manager. It contained in addition these words: "I will also take 
down old kiln " (not the kiln built by plaintiff) " and use what will do 
for new kiln, and you furnish all material on the ground. I will do 
all labour and complete the kiln for $285." No time is mentioned for 
the completion of the contract. It was alleged by the defendants, but 
I think not proved, that the plaintiff had agreed to finish the kiln in 
ten days. There were, however, proved subsequent additional agree- 
ments concerning two other matters. The plaintiff was to get $15 
additional if he completed by the 1st October. It is not shown when 
he commenced, but this $15 was not earned. It was also subsequently 
agreed that the walls were to be an extra half -brick in thickness, for 
which plaintiff was to be paid $25. This extra half -brick has been 
laid, so that the whole price was to be $310. Disputes arose during 
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BEGBIE, C.J the work, and at length the defendants took the whole into their own 
Dec. 1890. hftiids and deducted the expenses incurred thereby, $138.50, paying to 

— ^^^^ the plaintiff $171.50, tlie balance of the $310. 

V. I am satisfied on the evidence that there was some delay caused by 

Co. ^^^ defendants neglecting to have, as they were bound, all necessary 
materials on the ground when wanted. However, the work not being 
completed by the middle of the month, the defendants, on the 16th 
October, stopped the plaintiff from working there any longer, and 
completed the kiln with their own men. 

It was obvious that this was not within the defendants' right, 
When a contract is to some extent performed, so that the parties 
cannot be replaced in the original position, the general rule is that the 
agreement must stand ; the contractor must complete his work, and 
the aggrieved party (if either consider himself aggrieved) must seek 
his remedy (if any) in damages. Where, however, there is a partial 
failure of consideration, e. gr., here, if Moore had not properly completed 
his work, and yet was suing for his whole contract price, the Court 
will, in order to prevent unnecessary litigation, permit the defendant 
Judgment, to set up such partial failure or incomplete performance in mitigation 
of damages. " The claim is to be allowed," says Lord Ellenborough, 
after consulting with all the Judges, " to the extent of the benefit con- 
ferred" — Famaworth v. Oanurdy 1 Camp., 38. The cases, which 
are very numerous and conflicting, are collected and considered in 
Smith*8 Leading Cases, Vol. II, p. 19, et seq. But the present case is 
complicated and difficult beyond the others, by reason of the defendants' 
interference ; for I now have to estimate, as well as I can, what the 
plaintiff has lost by the loss of his bargain, as well as the defendants' 
loss from the imperfect execution of the contract. If the company 
had allowed the plaintiff to complete the work, refusing to pay until 
it was properly completed, it would have been comparatively easy, 
when Moore had delivered what he considered a proper kiln, to have 
estimated how much it fell short of the value of the kiln contemplated 
in the agreement. He would have sued the company for a quamtum 
meruit But the defendants have not followed this course. They have 
made it almost impossible to say how far Moore's work was deficient^ 
and have prevented the plaintiff from the profit which he would have 
earned by continuing to work (estimating it, at the lowest, as his own 
wages as a bricklayer). They have torn down part of the plaintiff's 
work and rebuilt it after their own fashion, and this in the part which 
probably is the most important, and which they assert to be the most 



IL] BRITISH COLUMBIA REPORTS. 47 

defective, viz., the internal arch over the door and the portion of the BEGBIE,C.J 
cupola resting on it. That, as it now stands, is really the defendants' Dec, 1890. 
work, and not the plaintiff's. It is impossible now to judge of the moore 
nature or safety of the plaintiff's work there. The interference took v. 

B C. Pottery 

place and the plaintiff's work was stopped, when the cupola was a ' co. 
good deal more than half finished. The plaintiff says it would have 
taken him three days, working with one other man, to finish it. The 
defendants' witness, Jones, says it actually took him and another man 
seven days to finish it. The difference is probably owing to this, that 
Jones not only completed the cupola, but made other alterations. If 
seven days were a reasonable time for this small portion of the whole 
work, ten days was surely an unreasonably short time in which to 
expect the whole kiln to be completed, the very site for the founda- 
tions having to be cleared away by the plaintiff and the old materials 
cleaned up for use. Of course a larger number of men would 
be employed in the lower parts, but, from this statement by the 
defendants' own witness, I am not at all convinced that the com- 
pletion of the kiln by the 16th October showed any want of dispatch 
on the part of the plaintiff. And some of the delay, at least, was Judgment, 
caused by defendants' non-delivery of materials ; and yet it was this 
delay which was alleged as a chief reason for the plaintiff's dismissal. 

At the request of the parties, I have inspected the kiln, and was 
conducted all round it, inside and out. 

His Lordship then entered into the details of the building and the 
alleged defects, and continued r-^- 

The defendants' secretary stated from his book that the company 
appear to have paid $108.23 for the various alterations and additional 
work to complete the kiln since it was taken out of the plaintiff's 
hands. They had no right at all to take it out of his hands, and if the 
necessary alterations had been, made (as they ought, if necessary) by 
the plaintiff himself, he would, as a workman, have saved the wages of 
at least one bricklayer at $5 per day. It is impossible, in a contract 
worded like this, and in the absence of express stipulation (such as is 
sometimes, however, found in contracts for important buildings, and 
almost always in a very stringent form in contracts for building ships) 
to allow the company to take over the work when they choose, allege 
what defects they choose, employ what labour they choose, finish the 
kiln to their own notions, and then charge all the outlay to the con- 
tractor. Yet the company have themselves made it quite impossible 
to form any accurate notion of the cost of the defects which they 
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BKGBI£,G.J allege they hod a right to have rectified, except that they show that 
Dec., 1890. they have spent $108.23, one-half of which the plaintiff would prob- 
ably have saved in wages. 

His Lordship then stated some deductions from the plaintiff's claim, 
and concluded : — 

1 give judgment for plaintiff for $94, in addition to the $171.50 
already paid ; and as the defendants have, in my opinion, taken quite 
an erroneous, strong-handed view of their rights, they must pay the 

costs of this action. 

Jiidgment for plaintiff. 



MOOBS 

V. 

B.C. Pottery 
Co. 



HcCREIGHT, J. 

Feb., 1891. 
Keabt 

V. 

Mason. 



Judgment. 



KEARY V. MASON. 

Execution jmrchastr of equity of redemption — Arrears of interest — What recoverable. 

An execution purchaser of an equity of redemption is entitled to redeem only upon 
payment of the whole arrears of principal and interest legally recoverable from 
the mortgagor, and twenty years of such arrears are recoverable under the usual 
covenant to pay. 

KeDEMPTION action by an execution purchaser, the dispute being 
as to what amount of arrears were recoverable l)y the mortgagee 
(defendant), the plaintiff claiming that only six years' arrears were 
recoverable by reason of the Statute of Limitations, 3^4 Wm. IV., 
ch. 27, s. 42. 

The case came on to be heard by McCreight, J. 

McColl for plaintiff; Richards, Q.C., for defendant. 

The following authorities were referred to during the argument : — 
3 & 4 Wm. IV., ch. 27, s. 42 ; C. S. B. C, 1888, ch. 42 (Execution Act); 
Edinunds v. Wamjli, 1 Eq. 418 ; In re Marshfield, 34 Ch. D. 721 ; In 
re Roberts, 14 Ch. D. 52 ; Sutton v. Sutton, 22 Ch. D. 511 ; Hordcven 
V. Bradbiim, 22 Gr. 98 ; McDonald v. McDonald, 11 O. R. 190 ; Smith 
V. Hill, 9 Ch. D. 143 ; Ford v. AUen, 15 Gr. 565 ; St John v. Rt/kert, 
10 S. C. R. 258 ; Brown v. McLean, 18 0. R. 533. 

February 10th, 1891. McCreight, J.: — 

In this case, it appears that in December, 1876, Captain Pittendrigh 
mortgaged to Mrs. Black certain lands for $700, falling due in Decem- 
ber, 1878, with interest payable at one per cent per month ; and it 
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KSABT 
V, 

Mason. 



Judgment. 



was also covenanted by Captain Pittendrigh that, in default of pay- mocrbioht, j. 
ment when due, the same rate of interest should continue to be payable Feb., 1891. 
till the principal was paid, and there was the usual power of sale. On 
the 20th July, 1878, Pittendrigh further mortgaged to one Haynes 
certcdn lands for 82,000, falling due July 29th, 1883, interest being 
payable at one per cent, per month, and the usual covenant as afore- 
said as to payment of interest in case of failure to pay principal when 
due, and there was the usual power of sale. In July, 1878, the first 
mortgage was duly assigned to Haynes, who died leaving the defend- 
ant Mason his administrator, with the will annexed. The Crown 
recovered a judgment against Pittendrigh, and in pursuance thereof 
his equity of redemption was sold by the Sherifi* under the Eocecution 
Act (vide p. 384 et seq., C. S. 1888), the plaintiff herein being the 
purchaser. 

Full notice was given in the Gazette of the present claim for interest 
upon payment of which alone it is contended that Keary is entitled to 
redeem, the present suit being one by Keary against Mason for 
redemption, and the question is neatly raised whether Keary, under 
sec. 42 of 3 & 4 Wm. IV., ch. 27, is entitled to redeem on payment only 
of six years' interest, or whether he must also pay the euitecedent 
interest from the dates of the mortgages, it being admitted that none 
was ever paid. 

The pleadings do not disclose all these facts, but such facts were 
properly admitted, and I stated that I should make all possible amend- 
ments for the purpose of raising the only question in dispute, which 
was as I have previously stated. I may say, however, that the Gazette 
of May 8th, 1890, was put in, showing the amount of interest claimed. 

I think, from perusal of the sections 37 to 44 and Schedules to 
the JSxecution Act before referred to, that Keary can only redeem on 
payment of the interest in full. Sec. 44 says any purchaser may 
remove or satisfy any mortgage in like manner as the execution 
debtor might have done, and thereupon the purchaser shall acquire the 
same estate as the execution debtor would have acquired in case the 
removal or satisfaction had been effected by the execution debtor, i. e,, 
of course suit for redemption, imless the removal or satisfaction could 
be made by agreement. 

Now, Mr. McColl admitted, and, I think, correctly admitted, that if 
Captain Pittendrigh had been seeking to redeem, he would have been 
obliged to pay all the interest recoverable under the covenant, and not 
merely the six years' interest, and the result seems plain that the pur- 
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Keary 
Mason. 



Judgment. 



HoCREiGHT, J. chasoF, in order to redeem, must do the same. Consideration of the 
Feb., 1891. remainder of sec. 44 makes this evident, for the mortgagee is to give 
to the purchaser a certificate of satisfaction in Form F in the Schedule 
and that the mortgage '* has been paid off and satisfied.'* This cannot 
mean that the mortgage can be redeemed by Keary on payment of 
six years' interest only, while Captain Pittendrigh would, before the 
sale, have had to pay interest in full in order to redeem, for, if so, the 
Act operates as a confiscation jiro tanto of the mortgagee's rights. 

Section 39 shows further the anxiety of the Legislature to protect 
the mortgagee, and also the mortgagor, as against the purchaser at the 
Sheriff's sale, for if the mortgagee enforces payment against the mort- 
gagor (as of course he might do here against Pittendrigh in full under 
the covenant), then the purchaser is to repay the mortgagor " the 
amount so paid," and until payment the lands are to stand charged 
with the amount. This is quite inconsistent with the theory that 
Keary, the purchaser, can redeem on payment of only six years' 
interest If he can do so, he may defeat this machinery intended to 
preserve the rights of the mortgagee against the mortgagor, as well as 
of the latter against the purchaser, and, even if he does not defeat it, a 
useless circuity of action will ensue. 

The Act (taken from an Ontario Act) is unknown to the common 
law. The power to purchase is a creation of the statute, and the pur- 
chaser must have simply such rights as it gives. The remarks of Mr. 
Justice Willes, in WolverhaTnpton N. W. Gom/rs v. Haiokesford, 28 L. 
J. C. P. at p. 246, as to such purely statutory remedies, may be 
referred to. 

That Mr. McCoU's admission that Captain Pittendrigh could only 
have redeemed on payment in full of the interest is correct, can be 
proved by many cases. I refer to Edmunds v. Waugh, 1 Eq. at p. 
421, fully approved by Kay, J., In re Marshfield, 34 Ch. D. at p. 723; 
In re Roberts, 14 Ch. D. at p. 52, per Cotton, L. J., upon which see the 
remarks of Kay, L. J., in Mellersh v. Brown, 45 Ch. D. at p. 230, and 
see 3 & 4 Wm. IV. 42, sec. 3. And the case is stronger where, as in 
Ontario and British Columbia, the Act in question enables the mort- 
gagee, besides proving for the principal and six years' interest, to go 
into a Court of law, recover on the covenant, and put his Ji. fa. in the 
Sheriff's hands, and thus charge the lands with the remaining interest: 
see per Blake V. C, in Howeren v. Bradburn, 22 Or. at p. 98, and 
McDonald v. McDonald, 11 0. R. at p. 190. This principle applies 
more strongly since the Acts. No doubt there are older English cases 
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where contrary extra-judicial opinions have been expressed or in- Moc&BU»r>,j. 
timated, but, if I may venture to say so, the attention of tiie Court f^, is9i. 
was not directed to the fact that the Legislature, in passing 3 & 4 
Wm. IV., ch. 27, kept in view the distinction between the extinguish- 
ment of a right (see sec. 34), and the mere bar of a remedy, as under 
sec. 42. This distinction has been more clearly pointed out in recent 
cases (see Lyell v. Kennedy, 18 Q. B. D. 814) not affected by the 
reversal in 14 App. Ca. on other points ; and there is no doubt a party 
seeking to redeem must pay all the interest, and this is the view 
adopted by text writers — see Fisher on Mortgages, p. 990, and 2 White 
and Tudor L. Ca. 1229, Ed. 1886. 

It may be superfluous to observe that Keary thought, after notice 
through advertisement (see B. C, Gazette, May 8th, 1890), that interest 
from 1876 to 1878, respectively, was recoverable on the mortgages. 
In this respect, he seems to be much in the position of a lessee of a 
" tied " public house, who, having obtained the lease at a lower rent by 
reason of the restriction, ought not to complain that he by covenant 
w^as bound to buy his beer from the lessor alone — 44 Ch. D. 503, 514. 

This judgment is to be considered as given, and is given on the 
hearing of the case. Costs to follow the event. 

Judgment accordingly. 



TURNER AND JONES v. CURRAN et oL, 

** Land Act" sec, 26 — Validity of Agreement for acUe of Pre-emption Claim, 



MoCREIOHT, J. 
June, 1891. 



TuKNXR et al. 
An Agreement for the sale of a Pre-emption Claim is void by section 26 of the ''lAnd v. 

Act, 1888." OuRRANe^o^. 



.rVCTION to enforce an agreement for the sale of a Pre-emption 
Claim, evidenced by the following writing : — 

" Vancouver, October 22nd, 1889. 

" Rec£IV£I) of H. A. Jones $100 as part payuient of purchase of 
" Pre-emption Claim registered in District Registry 541, New Weat- 
'' minster District, and situate south and adjoining pre-emption claim 
'' 174, New Westminster District. Purchase price $460, balance on 
** delivery of deed. Said claim said to contain 80 acres, more or less. 

(Signed) " Edwabd J, Curran," 



statement. 
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MoCREiQHT, J. Allegations of fraudulent and collusive transfer by the defendant 
June, 1891. Curran to another defendant were made and denied in the pleadings, 
z: ~7 but the facts as to this are immaterial for the purpose of the report 

CuBBAN et cU. The action came on to be tried before McCreight, J. 

Ca/nvpbeU for plaintiffs ; McPhiUips for defendants. 

June 26th, I89I. The learned Judge, after considering certain 
allegations of fraud, proceeded as follows: — 

Mr. McPhillips for the defend€Uits contended that the agreement for 
sale having been made before the issue of the Crown Grant to Curran 
was void, and I think this is correct The question arises upon sec 
26 of the Land Act, p. 515, Con. Stat, 1888, which, however, Mr. 
Campbell for the plaintiff contends only means that a transfer made 
before issue of the Crown Grant shall be invalid till the time of such 
issue, but not thereafter. With a view to determine this it is proper 
to consider the former law, which is to be found in the Consolidated 
Acts of 1871, known as the Land Act, 1870, sec. 13, p. 496, which 
Judgment, says the pre-emption right may be transferred after grant of the certi- 
ficate of improvements, but not before. The Consolidated Statutes of 
1877, sec. 37, p. 327, known as the Land Act, 1875, contains the section 
now under discussion almost word for word, and section 36, p. 327, 
shews that no departure was contemplated from the policy of the Act 
of 1870 last above quoted. Exactly the same remark applies to sees. 
25 and 26, respectively, of Consolidated Acts of 1888, p. 515. I shall 
shew presently that even if section 26 stood alone, it would not bear 
Mr. Campbell's construction, and certainly not when read in connection 
with section 25. 

His construction involves the obvious fallacy " that a thing denied 
with special circumstance imports an opposite affirmation when once that 
circumstance is expired," or, in other words, that a transfer rendered 
invalid until after issue of a Crown grant becomes valid immediately 
upon such issue. If this construction be correct, then it (sec. 26) oper- 
ates as a more than useless affirmation of the common law principle 
that " the interest " when it occurs feeds the estoppel — Dodd v. Oliver, 
5 M. & R.; see 2, Sm. L. Ca., p. 775, ed. of 1879. And it sanctions and 
authorizes an intending pre-emptor to transfer, or purport to transfer, 
to a purchaser even before pre-empting, and, as soon as the Crown 
grant issues, the interest will feed the estoppel in favour of such pur- 
chaser; so that Crown lands far from being peopled by h<ma Jide 
settlers will be pre-empted chiefly in the interest of the land speculator. 
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Perusal of every Act relating to Crown lands, it is needless to say, mocreight, j. 
indicates that the Legislature has been always careful to adopt a con- j^^^^ iggi 
trary policy, and that section 26 is intended to prevent the pre-emptor z ~7 

from disposing in any manner of the land until he becomes an ordinary v. 

. m . 1 CuBRAN et al. 

owner in fee simple. 

There must be judgment for the defendants, with costs. 

Action dismissed with costs. 



IN THE SUPREME COURT OF BRITISH COLUMBIA, IN full bench 

ERROR. Aug., 1891. 

PielKb-abk- 

AN 

PIEL KE-ARK-AN, Plaintiff in Error, Rbgina. 

u 
HER MAJESTY THE QUEEN, Defendant in Error. 

Writ oj Error — Jurisdiction of County Court Judge — Speedy Trials Act, G, 8, C, ch. 
175, and Amending Acts, 51 Viet,, ch. 4^, 5S Vict., eh. 47^8tatutes 1890, B. O., 
ch. 8, aec. 9, validity of. 

PlaiDtiff in Error was tried and convicted for house-breaking and larceny before the 
Judge of the County Ck)urt of Yale at a sittings held by him of the County 
Criminal Court of Kootenay, there being no County Judge commissioned for 
the latter County by the Governor- General of Canada. 

By the ''Speedy Trials Act" (C. S. Can., cap. 175), as amended by 51 Vic, cap. 46, 
the expression "Judge," in the Province of British Columbia, was defined to 
mean the Chief Justice or a Puisne Judge of the Supreme Court, or a Judge of a 
County Court ; but by 52 Vict., cap. 47, this definition of a Judge is repealed, 
and in lieu thereof it is provided that in the Province of British Columbia the 
expression "Judge " means and includes the Chief Justice or a Puisne Judge of 
the Supreme Court, or any Judge of a County Court. 

By the Provincial statute, 53 Vic, cap. 8, sec. 9, the "County Courts Amendment 
Act, 1800," it is enacted as follows : — 

" Until a County Court Judge of Kootenay is appointed, the Judge of the County 
Court of Yale shall act as and perform the duties of the County Court Judge of 
Kootenay, and shall, while so acting, whether sitting in the County Court District 
of Kootenay or not, have, in respect of all actions, suits, matters, or proceedings 
being carried on in the County Court of Kootenay, all the powers and authorities 
that the Judge of the County Court of Kootenay, if appointed and acting in the 
said District, would have possessed in respect of such actions, suits, matters, and 
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Aug., 1891. 

PielKE'Ark- 

AN 

V. 

Kboina. 



Statement. 



proceedings ; and for the purposes of this Act, bat not further or otherwise, the 
several districts, as defined by sections 5 and 7 of the County Gonrts A el, over 
which the County Court of Yale and the County Court of Kootenay, respectively, 
have jurisdiction, shall be united.'* 
Held, on i^peal, quashing the conviction, per Beobuc, C. J., Walkem and Draks, 
JJ. , that the Judge had no jurisdiction to try the plaintiff in error either by 
virtue of the Speedy Trials Act and amending Acts, or by sec. 9 of the 
County Conrts Amendment Act, 1890 (B.C.), which section so far as it purports 
to appoint the County Court Judge of Yale to act as and perfoim the duties of 
the County Court Judge of Rootenay is ultra vires of the Provincial Legislature. 

Per Ckbase and McCreioht, JJ., dissenting, that the Judge had jurisdiction by 
virtue of the Speedy Trials Act and amending Acts. 

Hudson V. Tooth, 3 Q. B. D. 46, Valin v. Langlois, 3 S. C. R. 1, and Crowe v. 
McCurdy, 18 N. S. 301, oonsidered. 

JJiRROR. PlaintifF in Error was tried and convicted on an informa- 
tion for house-breaking and larceny before His Honour W. W. Spinks, 
Judge of the County Court of Yale, at a sittings of the County Court 
Judge's Criminal Court of the County of Kootenay holden at Donald. 
A Writ of Error, returnable in this Court, was afterwards obtained 
upon the fiat of the Hon. Theodore Davie, Attorney-General ; to 
which a return was made, and under a Writ of Habeas Corpus 
directed to the Sheriff of Kootenay the Plaintiff in Error was brought 
into Court in custody of the said Sheriff, and by his counsel, A. G. M. 
Spragge, prayed oyer of the Writ of Error and the return thereto, 
which were read as follows : — 

WRIT OF ERROR. 

VICTORIA, by the Orace of Ood, of the United Kingdom of Great Britain and Ireland, 
Queen, Defender of the Faith. 

To His Honour William Ward Spinks, Judge qf the County Court of Tale, in the 
Province of British Columbia, — Gbeetino : 

BecMise in the record and proceedings, and also in the giving of judgment, in a certain 
information and complaint made against Piel Ke-ark-an at a sittings of the County 
Ooiirt Judge's Criminal Court of the County of Kootenay, holden at Donald, in the County 
of Kooten&y, on Thursda'y, the 6th day of November, in the fifty-fourth year of Our 
reign, before His Honour William Ward Spinks, Judge of the County Court of Tale, 
for house-breaking and larceny, whereof the said Piel Ke-ark-an was accused before the 
said His Honour William Ward Spinks, and was thereupon convicted before him, as it 
is said, manifest error hath intervened, to the great damage of the said Piel Ke-ark-an, 
as by hiB complaint we are informed. 

We, being willing that the error — if enor there be-Hihould in due manner be corrected 
and full and speedy justice done to the said Piel Ke-ark-an, in this behalf do command 
that, if judgment be thereupon given, you send us, distinctly and openly under your 
seal, the record and proceedings aforesaid, with all things concerning the same with 
this writ» so that we may have them before us on the seventeenth day of July now 
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inatant, wherever we shall be in British Columbia, that the record and proceedings FULL BENCH. 



aforesaid being inspected we may cause to be done thereupon, for correcting that error, 
what of right and according to the law and custom of the Dominion of Canada and the 
Province of British Columbia ought to be done. 

Witness ourself at Victoria, in the Province of British Columbia, the fourteenth day 
of July, in the fifty-fifth year of Our reign. 

Let this writ issue. [l.s.] 

(Signed) Theodore Davie, 

A ttomey- OenercU. 

RETURN. 

The record and proceedings whereof mention is within made appear in a certain 

Schedule to this writ annexed. 

The answer of William Ward Spinks, the County Court Judge within named. 

Wm. Ward Spinks, 

C7. O. •/. 
Province of British Columbia, 
County of Kootenay, 
To Wit : 



\ 



Be it remembered that on Thursday, the sixth day of November, in the year of Our 
Lord one thousand eight hundred and ninety, at the Town of Donald, in the County 
of Kootenay, in the Province of British Columbia, after the coming into force of a 
statute of the Province of British Columbia, made and passed in the fifty-third year 
of Her Majesty's reign, chapter eight, intituled *'An Act to amend the * County 
Courts Act,* " and before any County Court Judge ha<l been appointed for the County 
of Kootenay, before William Ward Spinks, Esquire, a County Court Judge in British 
Columbia, whose commission as such Judge is in the words following, that is to say : — 



[L.S.] 



W. J. RITCHIE, 

Deputy-Qovemor. 



CANADA. 



Aug., 1891. 
PiblKeark- 

AN 

w. 
Reoina. 



VICTORIA, by the Orace of Ood, of the United Kingdom of OreeU Britain and Ireland, 
Queen, Defender of the Faith, dtc, <fcc., cfcc. 

To William Ward Spinks, of the Town of Kamloops, in the Province of British 
Columbia, in Our Dominion of Canada, Esquire, Barrister-at-Law — Greeting: 

Jno. S. D. Thompson, \ 17" NOW YOU that reposing trust and confidence in your 

AUomey-Oeneral, >^- loyalty, integrity, and ability. We have constituted and 

Canada. ' appointed, and We do hereby constitute and appoint you, the 

said William Ward Spinks, to be Judge of the County Court of Yale, in the Province of 

British Columbia. 

To have, hold, exercise, and enjoy the said office of Judge of the County Court of 
Yale, nnto you the said William Ward Spinks, with all and every the powers, rights, 
authority, privileges, profits, emoluments, and advantages unto the said office of right 
and by law appertaining, during good behaviour and during your residence within the 
territory to which the jurisdiction of the said Court extends, that is to say : The polling 
divisions of Cache Creek, Kamloops, Nicola Lake, Okanagan, and Rock Creek, in the 
Electoral District of Yale. 
In Testimony Whereof, We have caused these Our Letters to be made Patent and 
the Great Seal of Canada to be hereunto affixed : Witness, the Honourable Sir 
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AN 
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Abs 



ELBSlgll 

of En 



ment 
rors. 



William Johnston Ritchie, Knight, Deputy of Our Right Trusty and Well 
Beloved the Right Honourable Sir Frederick Arthur Stanley, Baron Stanley of 
Preston, in the County of Lancaster, in the Peerage of the United Kingdom, 
Knight Grand Cross of Our Most Honourable Order of the Bath, Oovemor- 
General of Canada, at Our Government House, in Our City of Ottawa, this 
nineteenth day of September, in the year of Our Lord one thousand eight hundred 
and eighty-nine, and in the fifty-third year of Our reign. 

By Command. 

J. A. CHAPLEAU, 

Secretary of State, 

Cometh in custody of the Sheriff of Kootenay Piel Ke-ark-an, who stands committ<ed 
to gaol for trial on a charge of being guUty of having, on the seventh day of September, 
A. D. one thousand eight hundred and ninety, at St. Eugene Mission, in the said 
County of Kootenay, feloniously broken and entered a certain shop, the property of one 
Edward Kelly, and with having committed a felony therein by taking and carrying 
away certain goods of the said Edward Kelly, being in the said shop, to wit : One pair 
of mocassins of the value of fifty cents, and certain gold dust of the value of four dollars, 
and the said William Ward Spinks, the Judge aforesaid, having then and there stated 
to the aaid Piel Ke-ark-an that he was charged with the said offence, and having 
described it, and having also at the same time and place stated to the said Piel Ke- 
ark-an that he had the option to be forthwith tried before the said TVilliam Ward 
Spinks, the Judge aforesaid, without the intervention of a jury, or to remain in custody, 
or under bail, as the Court might decide, to be tried in the ordinary way by the Court 
having criminal jurisdiction, the said Piel Ke-ark-an consents to be tried before the said 
Judge without a jury, and thereupon being forthwith arraigned upon the said charge, 
and it being demanded of him, the said Piel Ke-ark-an, how he will acquit himself of 
the said charge, the said Piel Ke-ark-an says that he is not guilty thereof, whereupon 
the said Judge appoints the same day, the said Thursday, the sixth day of November, 
one thousand eight hundred and ninety, for the trial of the said Piel Ke-ark-an upon 
the said charge, and immediately proceeds to and does try the said Piel Ke-ark-an for 
the said offence, and doth adjudge him guilty thereof, and forthwith it is demanded of 
the said Piel Ke-ark-an if he hath or knoweth any thing to say wherefore the said Judge 
here ought not for the aaid offence to pass sentence upon the said Piel Ke-aik-an, who 
nothing further saith than he hath said before. 

Whereupon all and singular the premises being seen, and by the said Judge here fully 
understood, it is considered that the said Piel Ke-ark-an be imprisoned for eighteen 
months and kept at hard labour in the Common Gaol at Kamloops, in the County of 
Yale, being the Common Gaol nearest to the place where the said sentence was pro- 
nounced, and there being no Common Gaol in the County of Kootenay. 

Spragge then, on behalf of the plaintiff in error, craved leave to 
assign error, which was granted, and he thereupon filed the following 

ASSIGNMENT OF ERRORS. 

And now, on this seventeenth day of July, A. D. one thousand eight 
hundred and ninety-one, before Her Majesty's Supreme Court of 
British Columbia, cometh the said Piel Ke-ark-an into the Court here 
under safe and secure custody, by virtue of a writ of habeas corpus 
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issued in that behalf, and immediately saith that in the record and full bench. 
process aforesaid, and also in giving the judgment aforesaid, there is Aug., 1891. 
manifest error in this. ;; — z 

That the Commiasion of the said William Ward Spinks is limited to an. 
the -County of Yale, and that, therefore, he, the said William Ward reoina. 
Spinks, had no authority or jurisdiction to try the said Piel Ke-ark-an 
in the County of Kootenay, or to exercise the functions of a Couuty 
Court Judge in the last mentioned County, and that section 9 of the 
CourUy Courts AmendTnent Act, 1890, purporting to empower the 
Judge of the County Court of Yale to act as and perform the duties 
of the County Court Judge of Kootenay, and to exercise jurisdiction 
therein, and also purporting, for the purposes of that Act, to unite the 
two Counties, is beyond the competence of the Provincial Legislature, 
and void, or at least inoperative, in the absence of a Governor- 
Generals Commission authorizing the County Court Judge of Yale to 
exercise jurisdiction in Kootenay. 

There is also error in this, that the alleged offence of the said Piel 
Ke-ark-an is stated to have been committed within the County of 
Kootenay, and the trial proceeded in the County Court of Kootenay, AMignment 
before the said William Ward Spinks, who was not a Judge of that 
Court. 

And this the said Piel Ke-ark-an is ready to verify — wherefore he 

prays that the judgment aforesaid, for the errors aforesaid, may be 

reversed and annulled, and altogether had for nothing, and that he 

may be restored to the free law of the land and all that he has lost by 

the occasion of the said judgment. 

A. G. M. Spragge. 

Whereupon the Crown immediately joined in error as follows : — 

And the Honourable Theodore Davie, Attorney-General, present 
here in Court in his proper person, who for our said Lady the Queen 
prosecuteth, and having heard the matters aforesaid above assigned 
for error in m€Uiner and form aforesaid, for our Lady the Queen saith 
that there is no error in the said record and proceedings, nor in the 
giving the judgment aforesaid : Therefore the said Attorney-General 
of our Lady the Queen prayeth that the Court of our said Lady the 
Queen now here may proceed to examine as well the record and pro- 
ceedings aforesaid and the judgment thereof given as aforesaid as the 
matter above assigned and alleged for error, and that the judgment in 
all things may be affirmed. 
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FULL BENCH. The questioD raised for the decision of the Court was whether or not 
Aug., 1891. His Honour Judge Spinks, being Judge of the County Court of Yale, 
PielKe- ~ had jurisdiction to sit and try the plaintiff in error in the County 
Court of Kootenay, by virtue of the Commission set out in the Return, 
section 9 of the Provincial County Courts Act, 1890, and the Speedy 
Triah Act, as amended by 51 Via, ch. 46, and 52 Vic, ch. 47, either 
singly or together, the learned Judge not holding a Commission from 
the Governor-General as Judge of the County Court of Kootenay. 

The case was argued before all the Judges of the Supreme Court, 
sitting in Banc. 

Argument. Spragge, for the plaintiff* in error, relied on the assignment of errors, 
particularly that which alleged that section 9 of the Provincial 
County Courts Act, J 890, was ultra vires of the Provincial Legislature. 

Davie, A.-G., for the Crown. The section is intra vires. Similar 
legislation is to be found in Ontario — R S. O., 1887, c. 46, ss. 14, 15, 
17, 18. To give effect to the plaintiff's contention would be virtually 
to hold that the Local Legislature could not alter the limits or area of 
a County, which clearly the Legislature has the sole power to do — B. 
N. A. Act, s. 92., S.-S. 14. The great preponderance of judicial authority- 
is in favour of the power to enact the section in question. I refer to 
In re Wilson v. McOuire, 2 O. R., 118 ; Oibson v. McDonald, 7 O. R-» 
401 ; Crowe v. McCurdy, 18 N. S., 301. The Dominion clearly have 
the right under section 101 of the B, N. A, Act to constitute a Court 
for the better administration of the laws of Canada. This they have 
done in establishing the Speedy Trials Court. And who is to consti- 
tute such a Court? A County Court Judge of any particular district? 
No ; any County Court Judge. 

After taking time to consider, the learned Judges delivered the 
following judgments : — 

Sir M. B. Beobfe, C. J.: — 

Judgment of ^^ this case, the point is sufficiently raised in the Writ of Error, and 
Begbie, C.J. ^^^ retum and assignment of error annexed thereto, viz.: Whether 
Mr. Spinks had jurisdiction to sit and try the prisoner at Donald, in 
the County of Kootenay, by virtue of his Commission, dated the 19th 
of September, 1889, and section 9 of the Provincial County Courts 
Act, 1890, and section 2 (a), sub-section (5), of the Speedy Trials Act, 
1889, together or separately. 
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As to section 9 of the Provincial Act, it seems, so far as it seeks to full bench. 
extend the territorial limits of Mr. Spinks' jurisdiction, to be beyond Aug., 1891. 
the competency of the local Legislature. That Legislature in 1883 piblKe-ark- 
constitnted six County Courts, each with well defined territorial an 

boundaries. One of these is to be styled (section 4) the County Court Reoina. 
of Yale, having jurisdiction throughout the five polling divisions 
therein enumerated of the Electoral District of Yale ; and another is 
section 7, to be called the County Court of Kootenay, having juris- 
diction throughout the Electoral District of Kootenay. Each such 
Court is (section 11) to have its own separate seal, bearing the name 
of the Court, and is to be holden before a Judge, to be called * * * 
(section 12) "the Judge of the County Court of Yale, * * * "the 
Judge of the County Court of Kootenay," etc., respectively. This 
statute was repealed and re-enacted in the Consolidated Acts, 188S, 

By The BHtish North America Act, 1867, section 96, "the Governor- 
General shall appoint the Judges of the Superior, District, and County 
Courts in each Province." 

On the 16th April, 1889, the Speedy Trials Act was amended by the 
Dominion Statute, 52 Vici, c. 47, and by section 2 (a), sub-section (6), ^^'P"®^?^ 
"the expression 'Judge' means and includes," * * * "in British 
Columbia the Chief Justice, or a Puisne Judge of the Supreme Court, 
or any Judge of a County Court." 

At this time (19th April, 1889), there were only two gentlemen 
commissioned as County Court Judges in the Province, viz.: the Judge 
of the County Court of Nanaimo, and the Judge of the County Court 
of Cariboo. But the Judges of the Supreme Court have long been 
authorized to act as County Court Judges in every district of British 
Columbia. 

By the Commission set out in the return to the Writ, dated 19th 
September, 1889, Mr. Spinks was appointed to be Judge of the said 
County Court of Yale, €Uid the powers therein granted were thereby 
limited to be exercised by him while resident within the five polling 
divisions enumerated in the Provincial Statutes, which are again 
enumerated and expressly declared to constitute the extent (i. 6., the 
territorial extent) of his jurisdiction. 

In 1890, there being no Judge appointed to the County Court of 
Kootenay by the Governor-General, a Provincial Statute was passed, 
as mentioned in the Assignment of Errors, the 9th section of which 
empowers the Judge of the County Court of Yale, pending the vacancy 
of the Kootenay County Court, to perform all the duties, and to have 
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FULL BENCH, all the powers and authority, of a Kootenay C!ounty Court Judge ; 
Aug., 1891. and for the pui-pose of this Act the two districts were thereby united. 

PielKb-ark- Now, the Provincial Legislature having, as it is not contested, law- 
AN fully in 1883 created two Count j*^ Courts, viz.: of Yale and Kootenay, 
Reoina. might in 1890 just as lawfully have repealed that Act, and created one 
County Court extending over all the territory comprised in the two 
County Courts Districts created in 1883. The effect might have been 
that the Yale Court would have become extinct What would have 
been the position of the Judge it is unnecessary to inquire ; but this 
seems clear, that he would not have been, without a fresh appoint- 
ment by the Grovemor-General, the Judge of the new County Court 
thus created. The Provincial Legislature would not, probably, have 
attempted in such a case to appoint the Judge of the new Coui-t, 
directly; but this is just what section 9 attempts to do indirectly. 
For the repeal and extinction and new creation is by no means the 
o))ject nor the effect of that section 9. The Legislature by no means 
intend to extinguish the Kootenay County Court, which they had 
created in 1883. They carefully provide for its continuance, and 

Jud^ent of expressly contemplate the appointment at some future time of a Judge 
' ' * of that Court (viz., by the Governor-General). They certainly abstain 
from appointing a Judge de nomine; but they confer upon Mr. Spinks, 
for the present, all the powers and authorities which a Judge, if 
appointed (viz., by the Governor-General), would have had in the 
district. But the person who has all the powers and duties, all the 
authorities and jurisdiction of a Judge, what is he but the Judge ? He 
may also have some other designation ; a Collector, a District Magis- 
trate, etc. He is, nevertheless, the Judge, and the sole Judge for the 
time being in that Court in which he presides ; and so the Legislatui-e 
evidently intends Mr. Spinks to be. It would be absurd to suppose 
that section 96 of Tfie British North America Act could be defeated 
by the simple contrivance of calling the person invested with all the 
judicial powers and duties of the County Court Judge, a Commis- 
sioner, or Administrator, or by leaving him without any specific title 
whatever, as in the present case. The Provincial Legislature might 
with precisely the same propriety, and a similar infraction of the same 
section 96 of The British North America Act, appoint some person 
during the temporary inability or absence of the Lieutenant-Governor 
to exercise his powers and perform his duties, carefully abstaining from 
calling their nominee a " Lieutenant-Governor," or some person to 
perform the duties and exercise the jurisdiction of a Judge of this 



IL] BRITISH COLUMBIA REPORTS. 61 

Court, so long as they did not call their appointee a " Judge." Nor full bench. 
could these encroachments of the Provincial Legislature be validated Aug., 1891. 
by having received the Royal Assent, announced at the close of the pi^lKe-am^ 
Session by the Lieutenant-Governor, nor could they be validated by an 

an Act of the Dominion Parliament. It is sufficient to point out that rboina. 
the power of appointment having being placed where it is by an Act 
of the Imperial Parliament, nothing less than another Act of that 
Parliament can repeal or vary the arrangement. 

I am, therefore, of opinion that Mr. Spinks derived no authority 
whatever from section 9 to exercise any judicial authority in the Court 
of Kootenay. 

But a much more difficult question arises when we come to consider 
the Dominion Act, c. 47, s. 2 (a.), sub-s. 1 {The Speedy TricUs Act, 
1888), defining that " in British Columbia the Judge in a Speedy Trials 
Court may be " * * * " any Judge of a County Court." 
Mr. Spinks is undoubtedly a Judge of a County Court; and these 
wonls in their plain and simple sense, and if they stood alone, would 
undoubtedly seem to include him ; and thJEit is the sense in which a 
statute is always to be construed: loquitur ad wlgua, and it is not to iS^?™®c*^ j^ 
be lightly frittered away by trivial or artificial distinctions. There 
must be some grave inconvenience, impropriety, or inconsistency, 
making it in the highest degree improbable that the Legislature could 
have intended to use the particles "any" and "a" in the primary 
popular sense without any qualification, and there must also be some 
other construction or qualification reasonably near, and not obvious to 
any objection. And I think that the above objections are applicable 
here ; €Uid that the expression "any Judge of a County Court" must be 
limited by the tacit condition " within his county," or words to that 
effect. 

I do not think that the Dominion Legislature could have meant to 
authorize a County Court Judge to act outside of the territorial juris- 
diction (if any) mentioned in his Commission, either expressly or 
impliedly. In the first place, to do so would be, I think, to infringe 
upon the prerogative reserved to the Executive by section 96 of The 
British North America Act almost as effectively, though not quite so 
boldly, as the Provincial Statute has done in section 9 of their Statute 
of 1890. The Executive says: "We empower Mr. Spinks by this 
Commission to be County Court Judge of Yale, and invest him with 
all the statutory powers of such a Judge. As to the County Court of 
Kootenay, we reserve our right of nominating the Judge there." This 
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FULL BENCH, jg according to section 96. It is surely an infraction of that section to 
Aug. 1891. iQ&k^ t;he Legislature say : " We do not care what limitations the 

r — t: Governor-General, by his Commission, has placed upon Mr. Spinks, or 

AN €Uiy other County Court Judge, nor what jurisdiction or rights a future 
Rkoina. County Court Judge may have ; the Courts we are now creating may 
be held before any County Court Judge in any part of British Colum- 
bia." Now while the doctrine in Valin v. Langloia (3 S. C. R. 1) is 
undeniable, that the Dominion Legislature may impose new duties on 
the Judges and Courts whom it maintains, yet they must surely be 
duties compatible with those already imposed on those Courts, and sush 
as may be discharged by a County Court Judge without derogating 
from hLs special authorization. And the Legislature must surely be 
taken to have respected all the terms of the Commission which they 
invoke as a qualification for the new office they are creating. They 
cannot be supposed to have intended by mere general words to run 
counter to the express limitations of the Commission, when those 
general words admit of a ready and obvious modification. Further, 
the construction of this sub-section (5) must be just the same whether 

Judffpient of the Kootcnay County Court Judgeship be vacant or not. It seems 
^ ^^* ' ' impossible that the Legislature could have intended that Mr. Spinks 
should have power to go and sit in Kootenay, and try criminals there 
in the presence of an actually appointed Kootenay County Court 
Judge. It could not be intended that Mr. Spinks should have power 
to come and hold such a Court in Victoria next week, which is, 
nevertheless, the necessary result of the construction contended for by 
the Crown. Or that the Nanaimo County Court Judge should have 
power to go and preside in a Speedy Trials Court at Eamloops, while 
Mr. Spinks was at the other end of the town. But if these Courts may 
be held in any part of the Province before any County Court Judge 
the trial or sentence by him would be lawful. (No such objection lies 
to jurisdiction of a Supreme Court Judge for the reason already pointed 
out.) Moreover, this construction affords nothing to guide the Sherifi 
as to the Judge to be notified under section 6 of the Act, if he may 
notify " any Judge " of " any County Court " ; enabling, in fact, the 
Sheriff in each county to confer jurisdiction on whom he may select 
as the trial Judge. The argument for the Crown seemed to regard 
too much the actual vacancy of the Kootenay County Court Judge- 
ship, which is accidental merely, and not sufficiently to consider that 
a construction must be adopted, which would apply not only in 
Kootenay, but in every County Court District in British Columbia, 
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whether the Judgeship be vacant or not. Which is the Judge whom full bench. 

the Sheriff is to notify under section 6 ? The counsel for the Crown Aug., 1891. 
say not one word is to be added to the Act. But in that case the 

Sheriff may notify any County Court Judge ; nor is it easy to see an 

why, according to this, the jurisdiction should necessarily be confined Rj-oij^A 
to County Court Judges of British Columbia. There are County Court 
Judges in Manitoba ; and if the Speedy Trials Court in British Colum- 
bia may be held before any person who is a County Court Judge, one 
of these might, according to the contention of the Crown, be invited 
to preside. It seems extremely inconvenient that it should be possible 
for every County Court Judge to be liable to wander all over the 
Province on the invitations of the various Sheriffs to ask prisoners how 
they will be tried, by himself or by jury. And so even the argument 
for the Crown requires the addition of the words " in B. C," and I 
think the clear intention is further to add the words "within his 
county." 

The case of Hudson v. Tooth, 3 Q. B. D., 46, very strongly shows the 
necessity for a strict compliance with the territorial limitations (if any) 
in the Judge's Commission. There, as here, full jurisdiction over Jadementof 
persons and subject matters had been given by a Statute to the Judge, ^^°**» ^"^• 
who was, however, not appointed by the Statute, but was to be 
appointed by the Archbishop of Canterbury. The Archbishop 
appointed Lord Penzance by an instrument called a "requisition," 
strictly analogous to the Government s commission to Mr. Spinks in 
the present case. This instrument only empowered Lord Penzance to 
hear and determine the matter in question at any place in London or 
Westminster, or in the Diocese of Rochester. There were no negative 
words precluding him from sittmg elsewhere; in this respect also 
identical with this Commission. The hearing actually took place in 
the library of Lambeth — almost within hearing distance of the Palace 
of Westminster, just across the Thames, where the Judge would have 
had undoubted jurisdiction, but Lambeth was neither in London, or 
in Westminster, or in Rochester Diocese. The defendant had full 
notice of the sitting, but did not appear. No objection was taken at 
the time ; but after judgment the whole of the proceedings were set 
aside on the defendant s application in prohibition. Chief Justice 
Cockbum, and Mellor and Lush, JJ., all expressing extreme regret, 
but holding that there had been, not an excess or defect of jurisdic- 
tion, but a total absence of jurisdiction to sit and hear elsewhere than 
according to the tenor of the instrument appointing the Judge. 
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FULL BENCH. Whatever be the decision upon that point, should it ever come to be 
Auc 1891 decided, it is as well to point out that in any event the construction 

contended for by the Crown is not necessary to prevent €Uiy defect or 

AN delay of justice. Whatever doubt there may be as to Mr. Spinks' 

Reoina. jurisdiction, application can always be made to one or other of the five 
Judges of the Supreme Court, whose powers are incontestable; and 
some one of these can in general hold a Court in Eootenay as conven- 
iently as the Judge of the County Court of Yale. The Legislature, 
indeed, seems to be aware that in British Columbia a great deal of the 
County Court work is done by the Judges of the Supreme Court, by 
giving them jurisdiction to sit in these new Courts ; which is not the 
case in the five older and more completely organized Provinces. If I 
had merely a doubt on the question, I might be moved by the principle 
of in favorem libertatia; but I think upon the above grounds that 
the learned Judge of the County Court of Yale had no authority to sit 
and try the prisoner at Donald, and that the prisoner should be dis- 
charged from his present sentence. The trial was in eveiy particular 
coram non judice. The prisoner has never been tried at alL 

I give no opinion upon the point whether Mr. Spinks might not 
have tried the prisoner lawfully enough if sitting within his own terri- 
torial jurisdiction, for no such point arises here. There are tolerably 
reasonable grounds to hold that he might An alleged criminal has a 
primd facie right, it is true, to be tried in the bailiwick where the 
offence was committed; but that is merely on account of the jury. If 
a prisoner elects to waive a jury there seems to be no particular reason 
for adopting that or any particular venue. If the prisoner elect to be 
tried by a jury he would, of course, be remanded by the Judge to be 
tried in the proper bailiwick. 

Crease, J.: — 

Judgment of The object of the present Writ of Error is to try whether His Honour 

®' ' Judge Spinks, the Judge of the County Court of Yale, had jurisdiction 

to try a felony at Donald, imder the Speedy Trials Act, in the County 

of Kootenay, without a Commission from the Governor-CJeneral, as 

County Court Judge also for the Province of Kootenay. 

The facts are these : Mr. William Ward Spinks holds a Commission 
from the Governor-Gfeneral, as Judge of the County Court of Yale, the 
limits of which, as expre&sed in the Commission (in accordance with 
section 5 of the County Courts Act in the Consolidated Statutes of 
British Columbia, chapter 25, page 172), are "The Polling Divisions of 
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Cache Creek, Kamloops, Nicola Lake, Okanagan, and Rock Creek, of ^"^^^ bench. 
the Electoral District of YaJe." By the same local Act the County Aug., 1891. 
Court of Kootenay is established, having jurisdiction " throughout the piblKe-abk^ 
Electoral District of Kootenay." ^ 

The questions which arise in this case are twofold : Hboina. 

(1.) Whether under the Speedy Trials Act Mr. Spinks, a County 
Court Judge for Yale, has jurisdiction to try and sentence a prisoner 
for felony in the County of Kootenay without having a Commission 
from the Governor-General as County Court Judge for Kootenay. 

(2.) Whether under the B. C. Act, the 63 Vict., c. 8, sec. 9 (1890), he 
had the necessary jurisdiction for the purpose. 

That Act enacts : '' That until a County Court Judge is appointed 
for Kootenay, the County Court Judge for Yale shall act as and per- 
form the duties of County Court Judge for Kootenay, and shall, while 
so acting, have in respect of all matters and proceedings being carried 
on in the County of Kootenay, all the powers and authorities that the 
Judge of the County Court of Kootenay, if appointed and acting in the 
said district, would have possessed in respect of such actions, suits, and 
proceedings." " And for the purposes of this Act (it goes on to say), ^vSioo°V 
but not further or otherwise," the two several County Court Districts 
before specified " shall be united" 

The same point which is now raised fii'st came up in the case of one 
Brady at the Spring Assize at Kamloops, but under circumstances 
which did not call for the consideration of this Court. 

By the Writ of Error, however, obtained on behalf of Piel Ke-ark- 
an, and the state of facts set forth in the pleadings now before us, the 
question of Mr. Spinks* jurisdiction to try a case under the S'peedy 
Trials Act m the CJounty of Kootenay, while County Judge for Yale, 
has come up in such shape as calls for adjudication. 

By Dominion Statute, 51 Vict., c. 46 (1888), the Speedy Trials Act, 
having been found to work well in Ontario, Quebec, and Manitoba, was 
extended into British Columbia ; and in the interpretation clause the 
expression "Judge" was declared to mean and include the Chief 
Justiee or any Puisne Judge of the Supreme Court, or " amy Judge 
of a County Court" in British Columbia. 

In 1890, by Dominion Statute, 52 Vict., c, 47, the Speedy Trials Act 
underwent amendment. By it, in Nova Scotia, New Brunswick, and 
Prince Edward Island " the Judge " was declared to mean and include 
" any Judge of a County Court in the said respective Provinces," and 
no higher Judge was named ; while in British Columbia, as if to meet 
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FULL BENCH, ^jj^ question before us, it was declared that " the Judge " should mean 

Aug. 1891. ^^d include the Chief Justice or any Puisne Judg3 of the Supreme 

p^rr ; Court," or any Judge of a County Court in British Columbia, words 

AN which are interchangeable with " any Judge of any County Court " 

Reoina. ^ *'^® Province. 

And it is not for a moment denied that Mr. Spinks is in every respect 
a Judge of a County Court in British Columbia, and falls well within 
the wording of the above section. 

It must not be forgotten that the Dominion Parliament had full 
power to pass such an Act, for by section 101 of The British North 
Americt Act, 1867 y the Dominion Government has power to appoint 
any additional Court in British Columbia for the administration of the 
laws of Canada, under which category the Speedy Triala Act comes. 

It is a Dominion law in a Dominion matter. 

And while by section 92, sub-section (14), of The BHtish NorUt 
America Act, the administration of justice and the constitution of 
Courts were exclusively given to the Provincial Legislature, an ex- 
Judgment of ception was distinctly made of the powers retained in federal hands by 
Crease, J section 101. I say retained, because this provision has all the force of 
an exception out of a grant — a something never granted or parted 
with — as contrasted with a reservation — a something taken back out 
of what has been already given — a distinction not without significance. 

The Dominion Legislature, at the time of this amendment, must be 
considered to have been fully aware of all the circumstances upon which 
they were legislating. 

They must be taken to have known what counties there are in the 
Province like Kootenay, necessarily without a Judga And that if the 
Dominion Government made a new County Court Judge for Kootenay 
they would be bound to insert the statutory obligation of a fixed 
residence within Kootenay, while the Yale Judge was still similarily 
bound to a fixed residence in Yale. They must, presumably, also have 
considered that such an expensive appointment was not yet called for 
by the circumstances of the country ; €md that they must make some 
general arrangement which would enable them to confer upon the 
scattered populations of all those outlying counties throughout Canada 
— Kootenay among them — the same benefits of the Speedy Trials Act 
as they had bestowed on New Brunswick, Manitoba, Nova Scotia and 
other parts of Canada. The main evil of non-residence of a County 
Court Judge in such a county aa Kootenay was the chief mischief they 
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had to remedy. The impracticability of a Judge residing in two full bench. 
counties at once (YaJe and Eootenay) was necessarily in their minds, Aug., 1891. 
They had already found the Act succeed in several other Provinces ~ ~ 
with scattered counties and scattered populations ; and it was by no an 
means surprising that they should apply the same means of giving Rboina. 
prisoners a ready chance of avoiding a long imprisonment before trial, 
in the intervals between Assizes, by the option of a speedy trial before 
a County Court Judge. Being, therefore, prepared to cure an admitted 
evil in British Columbia, the Statute in question has to be construed 
as a remedial Act. 

Of such Statutes, Endlich, in his Interpretation of Statutes, Ed. 1888, 
says : " They are to be construed liberally to carry out the purpose of 
the enactment, suppress the mischief, and advance the remedy contem- 
plated by the Legislature ; and this is all that liberal construction con- 
sists in — they are to be construed, giving the words * the largest, fullest, 
and most extensive meaning of which they are susceptible.' " It may 
be said, being in a criminal matter, the words of the Act should be con- 
strued strictly ; but the same authority, commenting on MaxweU on 
Statutes, observes : " It is true that a penal law must be construed Judgment of 
strictly and according to its letter, but this strictness, which has run ' 

into an aphorism, means no more than that it is to be interpreted 
according to its language. ♦ ♦ ♦ ^ctg of this kind are not to 
be regarded as including anything which is not within the letter as 
well as their spirit." But this Act, although it deals with criminal 
matters, is a remedial rather than a penal statute, for its ratio existendi 
is to save perhaps an innocent person from, possibly, long imprisonment 
in the upper country before he can be tried at the then next Assize. 
Except as a beneficial and remedial Act it was in nowise necessary, 
because the criminal law of Canada already provides for the trial of 
every conceivable crime by the machinery of the Courts of Oyer and 
Terminer at Assizes at regular statutory, though somewhat distant, 
intervala 

The Speedy Trials Act, as its name imports, is to provide an earlier, 
almost an immediate, hearing for a prisoner should he so desire. His 
adoption of its provisions instead of waiting to be tried before a jury 
is entirely voluntarily and optional on his part. The Act, therefore, 
is in the best acceptation of the word remedial. The Court is there ; 
the County Court Judge's Criminal Com-t of Kootenay, Seal, Sherifi*, 
Deputy Registrar and oflScers are all there — indeed everything is there 
ready for trials under this Act except the Judge — and when we look 
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PULL BENCH, for that we find the kind of County Judge contemplated by the Legis- 

Ang., 1891. lature defined in words, which it is impossible to misconstrue, in the 

PielKe-abk^ Statute which, in section 2, enacts that the Act may be carried out 

AN by " any Judge of a Covmty Court " in the Province of British 

Regika. Columbia. 

Mr. Spinks is undisputed County Judge for Yale, and therefore it 
appears to me (though some of my learned brethren think differently) 
is, and at the trial of Piel Ke-ark-an was, the Judge within the 
meaning of the Act, fully qualified as far as jurisdiction goes to hold 
Court in any part of British Columbia, including Eootenay, and there- 
fore to try Piel Ke-ark-an in that county. 

Mr. Spinks' notice was drawn to the fact of the arrest and the crime 
charged in the usual manner by the Sheriff of Kootenay under section 
6, as the nearest County Judge at hand to try the case. 

The Sheriff's notice did not pretend i<o confer jurisdiction. That was 
already given by Statute. If the Sheriff gives notice to one Judge 
having jurisdiction the case might be, and often has been for con- 
J d t f v®^^®^^® sake, tried by another Judge having jurisdiction, and no 
Crea«e» J. question has ever arisen as to the legality of a trial under such circum- 
stances. Nor has any one complained that the Supreme Court Judges 
trying Speedy Trial cases, and not furnished with a special commission 
covering the ground from the Governor-General, were acting ultra 
vires. The Governor-General's formal assent to the Act was sufficient 
without special commission, Valin v. Lcmglois, 3 S. C. R. 1, per Ritchie, 
C. J., and so also in Quebec, Manitoba, New Brunswick, and Nova 
Scotia. 

The Sheriff 's notice was a ministerial act by a ministerial officer 
— a notification of a fact in the same way as he might have communi- 
cated the fact to any one of the five Supreme Court Judges, the same 
as he might have done to any other of the four County Court Judges 
readily available. The County Court Act provides for county work 
being done in a county where, under certain cii*cumstances, a CJounty 
Judge is absent by another County Judge, and the usual practice has 
been in County Court matters for neighbouring Judges to reciprocate 
similar good ofiices, and to be auxiliary to each other ; and where no 
express charge is given by the Statute to the contrary the usual 
course (provided it does not run counter to the spirit of the Act) may 
be adopted and will be sustained by the law, Eia que fre^uentiv^ 
acdderint jura subservienty and this was the course adopted here. 
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The notice was duly given to the nearest County Judge, the prisoner fuui bench. 
arraigned, the legal questions put to him, and the choice of trials given, Aug., 1S91. 
as allowed to him by the Act ; all proper forms and conditions for trial pi^^Ke am^ 
and sentence were observed, and, on proof of guilt, a term of imprison- an 
ment was imposed in lawful proportion to the offence. Reoina. 

This conclusive result having been obtained under the Dominion 
Statute makes it unnecessary for me to enter into the second branch 
of the subject, namely, whether and how far Provincial legislation 
(particularly see section 9 of the 53 Vic. [B. C], c. 8, already quoted) 
supports Mr. Spinks' authority, or enlarges his jurisdiction over Koote- 
nay for the purposes of the Speedy Trials Act And as I rely on that 
Act as being quite sufficient of itself for all the purposes of the Act, it 
becomes equally unnecessary to invoke the precedent in Be Parker cited 
by the Attorney-General from the December Law Times, or the strong 
judgment in the case of Crowe v. McCurdy, 18 Nova Scotia Reports, 
301. 

In my opinion no error has been shown, and as the Dominion Act 
appears to me to be clear and conclusive on the point at issue, and to 
have been duly followed, I consider and adjudge that the conviction of 
Piel Ke-ark-an should be sustained and the sentence carried out. 

McCreight, J.: — 

If it were not for the opinions of some of my learned brothers, I Judgment of 
would have thought the words of the Act were plain to show that any *^ 

Judge of a County Court can sit in any part of the Province to try 
prisoners under the Speedy Trial Act, 1889" cap. 47 (Dominion). 

The expression "In the Province of British Columbia the Chief 
Justice or a Puisne Judge of the Supreme Court, or any Judge of a 
County Court," seems to me to admit of no other construction. It is 
to be observed that in the first Act dealing with the subject (Rev. 
Stat., Can., 2097), the exception was, as to Manitoba, " a Judge of a 
County Court," and I think the word " any " in the expression *' any 
Judge of a County Court" has been advisedly substituted for "a 
Judge of a County Court," as regards Nova Scotia, New Brunswick, 
Prince Edward Island, Manitoba, and British Columbia (Act of 1889, 
c. 47) ; no doubt because of the inconvenience occasioned by the former 
Act, practically throwing the trials on a Supreme Court Judge when- 
ever there was no County Court Judge available, as being within the 
jurisdiction, and his Court generally having jurisdiction at the place 
of the trial of the prisoner. 
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FULL BENCH. The inconvenience of a contrary and restricted construction would 
Feb., 1801. be seriously felt in Manitoba as well as in British Columbia, and stiU 
PiklKb-ark- ™o^® so in Nova Scotia, New Brunswick, and Prince Edward Island, 
AN where the Act would frequently be rendered useless. 

V, 

Rkoina. The word " any " is a favourite expression of draughtsmen of bills. 

Of course when I refer to " inconvenience " it is merely with reference 
to the fact that the Dominion Legislature is not to be understood as 
intending the Act to have an " inconvenient " operation, but plain rules 
for construing statutes seem to me to require the full meaning to be 
given to the word "any," unless some absurdity will be involved in 
that construction. The word " any " is repeatedly used in the Act ; 
always, I think, advisedly, and with its ordinary and grammatical 
meaning. We cannot strike out the words " any Judge of a County 
Court " and substitute the words *' the County Court Judge having 
jurisdiction in the county where the prisoner is to be tried." 

Judgment of The are^ument that this interpretation of the Act would amount to 
* * usurpation by the Dominion Legislature of the functions of the 
Governor-General seems to prove too much. 

Both Supreme and County Court Judges hold Courts under the 
Speedy Trials Act by virtue of legislation, and certainly not in conse- 
quence of their Commissions — and see the remarks of Ritchie, C. J., 
in Valin v. Larigloia, 3 S. C. R., p. 1 (Can.), to the effect that the 
Gk>vemor-General in assenting to an Act of the Dominion puts matters 
substantially in the same position as if he had issued Commissiona 

I think, moreover, that after the remarks of Weatherbe and Thomp- 
son, J J., in Crowe v. McCurdy, 18 N. S. 301, the prisoner's trial would, 
perhaps, be justified by Provincial legislation enlarging the area of 
jurisdiction, if that is the meaning of 53 Vict., c. 8, B. C. But I 
prefer to rest my decision simply on the Speedy Trials Act, 1889, 
as there appears to be doubt on the other point I think no error is 
shown in the record, and there should be judgment accordingly. 

Walkem, J.: — 

Jad«3ttent of The prisoner was convicted of a felony in the County of Kootenay 
*™' ' by Mr. Spinks, the Judge of the County Court of Yale, and has applied 
to have the conviction quashed on the grounds that the Judge had no 
jurisdiction in Kootenay, as his Commission limited his authority to 
the County of Yale. For the Crown it has been contended that the 
jurisdiction existed by virtue of section 9 of the Cov/fUy Courts 
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Amendment Act, 1890, and, independently of that section, or cumula- full bench. 
lively, by the Speedy Trials Act Feb., 1891. 

Section 9 is as follows : — " Until a County Court Judge of Kootenay PigLKE-xaK- 
is appointed, the Judge of the County Court of Yale shall act as, and an 
perform the duties of, the County Court Judge of Kootenay, and shall, Rsoina. 
whDe so acting, whether sitting in the County Court District of Kootenay 
or not, have in respect of all actions, suits, matters, or proceedings being 
carried on in the County of Kootenay, all the powers and authorities 
that the Judge of the County Court of Kootenay, if appointed and 
acting in the said district, would have possessed in respect of such 
actions, suits, matters and proceedings ; and for the purposes of this 
Act, but not further or otherwise, the several districts, as defined by 
sections 5 and 7 of the County Courts Act over which the 'County 
Court of Yale' and the ' County Court of Kootenay' respectively have 
jurisdiction shall be united." 

The districts which are thus united constitute the statutory Counties 

of Yale and of Kootenay. In each of those Counties, a separate 

County Court has been created by the County Courts Act — with its 

separate seal, expressive of its title, " The Seal of the County Court •^^®"* f^ 

of Yale," "The Seal of the County Court of Kootenay." As we 

have, as Judges of the Supreme Court, concurrent jurisdiction by 

statute with the Judges of the County Courts in their respective 

Courts, we may take judicial notice, also, of the fact, that up to the 

present ea<;h of the two Courts has had its Registrar and staff of 

officers, and each of the two Counties its Sheriff. Although by the 

section the Counties are united, their respective Courts are not. 

There is no extinction of either, no merger, no one Court, for 

example, for the united Counties. They are left as independent of 

each other as when first established. In this condition of things, the 

section proceeds in substance to enact that until a County Court Judge 

of Kootenay be appointed by the Governor-General, the Judge of Yale 

shall fill his place. What is this but the appointment of a Judge to 

a vacant Judgeship ? The arrangement, it is true, is provisional ; but 

it is not the less an appointment on that score. Cases were cited to 

show that a Provincial Legislature may extend the jurisdiction of a 

County Court in respect of area as well as subject matter ; but the 

present is not legislation of that character. It does not enlarge the 

area of the Yale Court; but what it assumes to do is to appoint the 

Judge of that Court — ^and he is not the Court — ^to be Judge of the 

Kootenay Court. The mere device of uniting the two Counties cannot 
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FULL BENCH, give the Legislature such a prerogative right, and correspondingly 
Aug., 1891. dispossess the Governor-General of it. By section 96 of The Britidt 
PhelKs-ark^ ^^^ ^orth America Act, " The Governor-General shall appoint the 
AN Judges of the Superior, District, and County Courts in each Province, 
Rboina. except those of the Courts of Probate of Nova Scotia and New Bruns- 
wick." As section 9 trenches upon this provision it is unconstitutional ; 
hence Judge Spinks has acquired no jurisdiction under it in Kootenay. 
The next question is — Does the Speedy Trials Act confer that juris- 
diction ? 

By section 2 it is enacted that "unless the context otherwise 
requires, — 

" (a.) The expression ' Judge ' means and includes,— 
" (1.) In the Province of Ontario, any Judge of a County Court, 
Junior Judge, or Deputy Judge authorized to act as Chairman 
of the General Sessions of the Peace, and also the Judge of the 
provisional districts of Algoma and Thunder Bay, and the Judge 
of the District Court of Muskoka and Parry Sound, authorized 
respectively to act as Chairman of the General Sessions of the 

Jndflpniotit of Ppai>A • 

WaTkeiii,J. ^®*^- 

" (2.) In the Province of Quebec, in any district wherein there is a 

Judge of the Sessions, such Judge of Sessions, and in any district 

wherein there is no Judge of Sessions but wherein there is a 

District Magistrate, such District Magistrate, and in any district 

wherein there is neither a Judge of Sessions nor a District 

Magistrate, the Sheriff of such district : 

" (3.) In each of the Provinces of Nova Scotia, New Brunswick and 

Prince Edward Island, any Judge of a County Court : 

" (4.) In the Province of Manitoba, the Chief Justice, or a Puisnfe 

Judge of the Court of Queen s Bench, or any Judge of a County 

Court: 

*' (6.) In the Province of British Columbia, the Chief Justice or a 

Puisn6 Judge of the Supreme Court, or any Judge of a County 

Court: 

- "(6.) The expression 'County Attorney 'or 'Clerk of the Peace' 

includes in the Provinces of Nova Scotia, New Brunswick 

and Prince Edward Island, any Clerk of a County Court," &c. 

Section 4 makes the Coui-t a Court of Record, which is to be called 

(except in Quebec, which is divided into districts and not counties) 

" The County Court Judges* Criminal Court of the County" (or union 

of counties, as the case may be,) in which the trial takes place. 
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Section 5 specifies the offences which raay be the nubject of trial, full bekch. 
provided the person charged with any of them consents. Aug., 1891. 

Section 6 requires the "Sheriff of the County" to "notify the pu-lKe-abk^ 
Judge '* of any commitment to prison for trial, within 24 hours there- an. 

after. Regina. 

Section 7 authorizes the trial to be had without a jury. The remain- 
ing sections relate to procedure, and the duties of County Attorneys, 
Clerks, and other county officers. 

The question of jurisdiction turns upon the construction to be given 
to the words " any Judge of a County Court," as they appear in sub- 
section (5), which relates to this Province. On behalf of the Crown, 
it was contended that they should be construed literally ; but if that 
were so they would mean any Judge of a County Couiii in any part 
of the Dominion or elsewhere. The provision in the same sub-section 
(see 6) that " In the Provinces of Nova Scotia, New Brunswick and 
Prince Edward Island, ♦ ♦ the expression ' County Attorney ' or 
' Clerk of the Peace ' includes ♦ ♦ ♦ gj^y Clerk of a County 
Court," would, according to the same construction, include the County 
Court Clerk of any place. A literal construction is therefore mani- '(H!*ff?"®'** ?^ 
f estly to be avoided. It was also said that " any Judge of a County 
Court " cannot mean such Judge " when acting within his county," as 
the latter words are not in the Act and must not be interpolated. 
But a proper construction of the words does not require such an 
interpolation; for, even if that were in the Act, they would be super- 
fluous, as the Judge's jurisdiction within his county is primd facie 
complete without them. On the other hand, to justify the contention 
of the prosecution, some such interpolation as the following is needed: 
** And such Judge of a County Court may sit as a Judge under this Act 
in any part of the Province." The rules of construction with respect 
to statutes and the provisions of the Act are alike opposed to this mode 
of interpretation. The Act does not establish one Dominion Criminal 
CJourt in each Province, with a staff of Judges and Clerks having 
concurrent jurisdiction in their respective positions over the whole 
Province; but it has established a Court in each county and district 
of the several Provinces, to be called (except in Quebec) " The County 
Court Judges' Criminal Court of the County," or " Union of Counties," 
w^here the trial takes place. In framing the Act the Legislature, 
evi*iently, availed itself of the condition of things existing in each 
Province with respect to the administration of justice. It employed, 
so to speak, existing provincial machinery to give effect to its new 
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FULL BENCH, system of criminal procedure ; and it is observable that it made no 
Ang., 1891. alteration in that machinery. For instance, it adopted the then 
PiblKk-ark- ^iv''**i^i^ of ^^^^ Province into districts, counties, and united counties, 
AN and established the new court in each; it nominated the existing 
Rboika. Judges of the Superior Courts (except in the older Provinces), and of 
the District and County Courts of all the Provinces, to be the Judges 
respectively of the new courts; and in like manner it made use of 
existing appointees of each Province, such as County Attorneys, 
County Sheriffi, Clerks of the Peace, and County Court Clerks, for 
the performance of duties in the new Court corresponding with those 
of their respective offices. There is not a word in the Act which 
increases any of the territorial divisions, or extends the jurisdictional 
area of any of the Judges, Sherifis or Clerks, each of whom is, mani- 
festly, to act within the provincial limits assigned to him, and not 
beyond. It would be of evil consequence were it otherwise. Section 
6, for instance, which requires " the Sheriff of the County " to " notify 
the Judge '' of the imprisonment of any person committed for trial, 
would, if the contention of the prosecution were allowed, enable the 
^dffinent of Sheriff, at his option, to notify any County Judge of the Province, and 
in that way give him powei* to select the prisoner's tribunal. The Act 
would thus introduce and legalize at the outset of a trial a new and 
vicious principle in the administration of justice. "Any County Court 
Clerk " would also, for the same reason, consider himself entitled to 
intermeddle in the criminal business of any other county than his own. 
This, if permitted, would go far to defeat the object and general design 
of the Act. There is no magic in the words " any Judge." In a legal 
sense, he is no more a Judge beyond his appointed Province, district 
or county, than a Magistrate ia a Magistrate beyond his district, or a 
Sheriff is such beyond his bailiwick. Moreover, to hold the contrary 
would be to hold that the words " any Judge " have conferred upon 
the County Court Judges an enlarged, and, therefore, new, jurisdiction 
in respect of area, and have consequently made Judge Spinks — ^what 
he was not and is not — a Judge beyond his appointed county. As the 
present Act purports to confer a new jurisdiction, it must be strictly 
construed. That jurisdiction cannot be implied, but must be given in 
explicit language — MaocwcU on Statutes, 168, 367-363. There is an 
explicit gift as to subject matter, but nothing approaching one in 
respect of area. Judge Spinks, therefore, has not the jurisdiction 
which he exercised within the precincts of Kootenay ; hence his con- 
viction of the prisoner must be quashed. 
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Drake, J.: — full bench. 

There are two points urged by the Attorney-General as grounds Aug., 1891. 
why this prisoner Piel Ke-ark-an should not be discharged on this Writ P«lKe-ark- 

AN 

of Error : — v. 

Isi — That under the Speedy Trials Act the words used in defining 
a Judge who may exercise jurisdiction in British Columbia under 
the Act, are " any Judge of a County Court." That W. W. Spinks is 
a Judge of a County Court duly appointed, and that although the 
trial took place out of the limits of Yale County Court, yet under 
the words of the Statute he or any County Court Judge had jurisdic- 
tion over the prisoner. 

2nd. — That under section 9 of the County CouHa Amendment 
Act, the Local Legislature empowered the Judge of the County 
Court of Yale to act and perform the duties of the County Court 
Judge of Kootenay, and that the Provincial Legislature under sub- 
section (14) of section 92 of the "British North America Act," had 
full power to pass that section. 

With regard to the first contention, the literal meaning of the words *^5^||^g"j°^ 
used will confer jurisdiction on any and all County Court Judges of 
the Province of British Columbia who may hold appointments by 
Commission from the Govemor-CJeneral, unless it can be shown from 
the context, or from subsequent parts of the Act, that such a construc- 
tion is not intended, or would lead to confusion. 

If we turn to section 6 we there find that every Sheriff shall notify 
the Judge in writing of the confinement of the prisoner and the 
charge preferred, whereupon such Judge shall cause the prisoner to be 
brought before him. 

What Judge is here meant ? If it is any County Court Judge of the 
Province, it enables the Sherifi* to select the Judge, because the Judge 
so notified is to try the prisoner. 

The meaning of this section, in my opinion, is that the Sherifi* of the 
District is to notify either a Supreme Court Judge, whose jurisdiction 
is coextensive with the Province, or any County Court Judge having 
jurisdiction within the District where the prisoner is committed for 
trial 

The term " the Judge " implies that there is a Judge of, or authorized 
to act in, the particular District; if it were otherwise the words used 
would have been "a Judge." 
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FULL BENCH. The Legislature of the Dominion has power to impose on the Judge 
Au^., 1891. additional duties, but these additional duties must be perfonned within 
PiblKe-ark^ *'^® limits of the Judicial Districts to which the Judges are appointed; 
AN any other contention would interfere with the power of appointment of 

Rboina. ^^16 Judges vested in the Governor-General by section 96 of The Britidi 
North America Act I therefore think that the words *' any Judge of 
a County Court " must be read as meaning any Judge of a County 
Court having jurisdiction were the offence was committed, and, there- 
fore, as W. W. Spinks holds a Commission for the County Court of 
Yale only, and the place where Piel Ke-ark-an's offence was committed 
was within the limits of a separate County Court District, that the 
conviction was made without jurisdiction. 

The next question that arises is, whether or not the Provincial Legis- 
lature in empoweiing the County Court Judge of Yale to perform the 
duties of the County C/Ourt Judge of Kootenay were legislating within 
their power? 

The power to establish Courts of Civil and Criminal Jurisdiction is 

vested in the Provincial Legislatures, except in so far as the Parlia- 

''iST^'^j^* ment of Canada may establish Courts under section 101 of The Britis/i 

North America Act, I think the County Court Judges' Criminal 

Court is a Court established under the latter section. 

The limits of Yale District County Court were defined by the Act 
chap. 25 of the Consolidated Statutes, 1888, and are so set out in the 
Commission which W. W. Spinks holds ; and by the same Act a County 
Court was established in the Electoral District of Kootenay, but no 
County Court Judge has yet been appointed to that District By chap. 
8 of Act of 1890, it is provided that the County Court Judge of Yale is 
to perform the duties of the County Court Judge of Kootenay, — in 
other words, the Provincial Legislature appoint a Judge to the vacant 
District. 

I have no doubt but that the Provincial Legislature has full power 
to make alterations in the areas of the various County Court Districts, 
which the varying necessities of the country require, and can direct 
Courts to be held in various places, and such alterations will not 
require a fresh Commission to the Judges (see Crowe v. McCurdy, 18 
N. S., 301); but the effect of section 9 of the County Courts Amend- 
ment Act, 1890, is a very different exercise of power, and so far as it 
purports to appoint the County Court Judge of Yale to perform the 
duties of the County Court Judge of Kootenay it is uUra vires and 
void. 
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I therefore think that the prisoner Piel Ke-ark-an is entitled to have full benoh 
the judgment again.st him reversed, and that he be discharged from Aug., 1891. 
custody. 

Conviction quashed. 



This case has been taken to the Supreme Ck>urt of Canada by way of case stated under 
the provisions of section 4, ch. 25, 54-55 Vict. (D. 1S91). 

By the Dom. Stat. 54-55 Vict., ch. 28, see. 1, the following provision has since been 
made : " The jurisdiction of every County Court Judge shall extend, and shall be deemed 
to have always extended, to any additional territory annexed by the Provincial Legisla- 
ture to the County or District for which he was or is appointed to the same extent as if 
he were originally appointed for a County or District including such additional terri- 
tory," &a 



Piel Ke- ASK- 

AN 

V. 

Reoina. 



HOTZ V. McALISTER. divisional 

COURT. 
Motion for judgment under Order XIV., Eules of 1880— Function of Judge, Nov., 1891. 



HoTZ 
Upon a motion for leave to sign final judgment under Order XIY. , S. C. Rules of v, 

1880, if the Judge thinks that a good defence is banajide intended to be set up, McAlister. 

or if he is doubtful, he must give leave to defend, but he has a discretion as to 

the terms of the leave, and in exercising the discretion regard should be had to 

the chances of the defence being successful. 

A PPEAL from an order in chambers givmg plaintiff leave to sign 
final judgment under Order XIV., Rules of 1880. The action was on 
a promissory note signed by the testator of the executor (defendant), 
who intended to set up as a defence, if allowed, the imbecility of the 
maker. The learned Judge who made the order came to the conclu- 
sion, from the material before him, that he should give judgment for 
the plaintiff. 

The appeal came on to be heard before Sir M. B. Beqbie, C. J., and 
Drake, J., sitting as a Divisional Court, November 4th, 1891. 

Jay for the appeal ; Helmcken, contra. 

Sir M. B. Begbie, C. J., delivered the judgment of the Court : — 

The question has been misconceived. Under Order XIV. the Judge Judgment 
has no jurisdiction to give judgment nor to weigh the evidence of the 
defence proposed to be set up, but to weigh the relevancy and import- 
fuice only of the defence, and see whether, if established, it would fonq 
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DIVISIONAL an answer to the plaintiff's case. If so, the defendant must be allowed 

COURT 

an opportunity of establishing it, i. «., must have leave to defend. And 

Nov., 1891. ^jjjg jg J] ^jjQ^^ ^ Judge under Order XIV. has any authority to decide. 

HoTz The parties here seem to have entirely overlooked, and to have 

McAllsteb. induced the learned Judge to overlook, the distinction. Every line of 

the learned Judge's short observations shows this : he has '' considered 

the evidence ;" thinks that "judgment must go for the plaintiff;" 

points out the defect of the absence of medical evidence, which he 

thinks indispensable on such an application ; points out the absence of 

any evidence of fraud, and gives judgment for the plaintiff. 

There is not one word of all this which is applicable to a motion 
under Order XIV. The Judge cannot give judgment; he has no 
authority to weigh the evidence adduced for the proposed defence, nor 
is it necessary to adduce before him any evidence in support of the 
proposed defence. Take the case of infancy; suppose the executor 
(defendant) alleges that on the 11th January the maker of the note 
was an infant. Is he not to be allowed to set up that defence at all, 
because he has not got together on this sudden application proper 
Judgmeut. evidence of the date of his testator's birth ? Or suppose that the 
maker was a feTne covert ; is the executor not to be allowed to prove 
that at the trial, because he does not now produce to the Judge in 
chambers full evidence of the marriage ? All the judicial authority 
which is vested in the Judge by Order XIV. is to see whether infancy, 
coverture, imbecility, etc., etc., are bona fide intended to be set up, and 
would afford good defences. If so, he cannot refuse leave to defend. 
But the Judge has a discretion, however, as to the terms which he 
may impose, and in considering this question he may look at the 
evidence probably producible at the trial, and the view which a jury 
would probably take of the proposed defence. 

We think that the defendant should have leave to defend by setting 
up the imbecility of his testator in any manner he may be advised, 
upon giving his bond within three weeks, conditioned to satisfy any 
judgment which the plaintiff may obtain in this action, not, however, 
to a greater extent than $1,500, or than the present value of the 
testator's estate, whichever may be the smaller sum. If he fail to give 
his bond within the three weeks, then the plaintiff to have leave to 

sign judgment 

Appeal allowed. 
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DRAKE, J. 
Deo., 1891. 

WILTSfflRE V. THE TOWNSHIP OF SURREY et al. wiltshibb 

V. 

Bad By-law — Dviy of Mortgagee o/DeberUuretf issued thereunder. td^U^ 

The lender of money to a Municipality on its debentures is bound at his own risk to see 
that the proceedings leading up to their creation and issue are legal and regular. 

Certain by-law declared bad for non-compliance with statutory requirements. 

rCULE nisi to quash a by-law. The facts appear in the judgment. 

Walker for plaintiff; Bod well for defendants. 
December 23rd, 1891. Drake, J.: — 

This was an application on behalf of Mr. Wiltshire, a ratepayer of Judgment. 
Surrey, to quash the Surrey Dyking and Drainage By-law, 1890, for 
illegality, on the grounds, amongst others, — 

1. That the by-law was not passed in conformity with section 99, 
et seq., of the Municipal Act, 1889. 

2. That it was not reconsidered, certified, or published, as required 
by section 107 of the said Act. 

3. That the by-law purports to take effect before the time limited 
by the said Act. 

4. That the by-law was not signed in conformity with section 108 
of the said Act. 

It appears that on 10th August, 1889, a by-law was passed reciting 
that certain land owners had petitioned for the dyking and drainage 
of particular lands, and that the Council procured Mr. Hill to examine 
the locality and make estimates of the costs, and that an assessment 
should be made of the land to be benefited by such dyking and drain- 
age. The by-law then proceeds to set out Mr. Hills report and the 
list of persons and lands which would be benefited by the scheme, and 
the amount of assessment on the various lands, which aggregate $12,000. 
The by-law then enacted that the sum of $12,000 should be assessed 
and levied in the same manner and at the same time as taxes are levied, 
and should be payable one-half in 1890 and the other half in 1891, and 
that the sum of $400 assessed against the roads in the Municipality 
should be levied upon the whole rateable property in the Municipality. 
As far as this by-law is concerned, there is no objection taken to i\h 
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DRAKE, J. 
Dec., 1891. 
Wiltshire 

V, 
8UBRBT 



Judgment. 



But in November, 1890, another by-law is passed respecting the 
Surrey Dyking and Drainage By-law, 1889, 'which recites that it is 
neces-saxy to raise the moneys provided by the above-mentioned by-law 
in manner thereinafter set forth, and that a further sum of $13,000 
beyond the $12,000 was required to complete the works, which two 
sums, amounting to $25,000, it was intended to raise upon the credit 
of the Corporation; and reciting that it would require a sum of $2, 
793.97 to be raised annually by special rate for the payment of the 
said debt and interest. It then proceeds to enact that the moneys 
provided for by the Dyking and Drainage By-law, 1889, should not be 
assessed and levied in manner set forth in the said by-law, but in 
accordance with the provisions therein contained. 

Section 2 enacts that the Reeve should have power to borrow $25, 
000, and issue debentures of the Corporation therefor. 

Section 5 enacts that there be raised and levied in each year, by 
special rate on all property, under the said by-law (meaning, it is pre- 
sumed, the by-law of 1889), a sum equal to the amount by this by-law 
required to be raised for the sinking fund, according to the Schedule 
to this by-law. This section by implication assesses the property 
mentioned in the by-law (1889) for the annual sum of $2,793.97, being 
the sum required to pay the interest and sinking fund on $25,000, as 
mentioned in the Schedule. 

The next section (6) levies a special rate of 4 10/21 mOls on the 
dollar, in addition in all other rates for the same purpose, upon all the 
rateable property in the Municipality during the continuance of the 
said debentures. 

This, then, is a second rate for the same purpose, and the result 
might be that the Corporation having received a portion of the special 
rate under section 5, would, under section 6, recover from the same 
persons a further sum, they being liable as ratepayers of the Munici- 
pality to the general rate assessed by clause 6. 

Then section 7 says in case there shall have been realized by the 
special rate an amount equal to the annual sum required for the sinking 
fund, it shall be lawful for the Corporation not to raise such rate (what 
rate ?) in each year. If this means the general rate it is very obscurely 
worded. Apparently it is intended to convey the fact that the general 
rate is not to be levied in such a case, because the section goes on to 
authorize the Council in case of a partial payment to reduce the amount 
directed to be levied for sinking fund by the amount of such surplus, 
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Then section 9 says that the owner of any such real property may l!>RAKJ;, J. 
commute for the payment of his proportionate share of the said work, Dec, igoi. 

by paying such a sum as may be necessary to realize at the end of the "i~ 

currency of the said debentures a sum equivalent to the annual special v. 

rate then uncollected. How is anyone liable for the special rate to ^^^^^-^^ ^^' 
ascertain what this sum would be? The 40 1^/21 mills on the dollar 
mentioned in the by-law is the rate assessed on the whole Municipality. 

No separate or special rate is assessed in the by-law on the persons 
whose property is supposed to be benefited by this dyking and drainage 
scheme. Such being so, the question is whether this by-law is not a 
by-law for raising money which requires the assent of the ratepayers 
under section 100, et seq., as it, in fact, borrows money on the credit of 
the whole Municipality. 

If it is intended to be a by-law under section 98 it is invalid, as the 
conditions of sub-section (4) have not been complied with, the by-law 
not having been published for four weeks in the British Columbia 
Gazette, and not having been reconsidered and adopted by the Council. 
It is, therefore, no by-law; the language of sub-section (4) being very Judgment, 
clear. Before any such by-law shall be valid or come into effect the 
publication and reconsideration have to take place. 

By the amendment to section 98, passed in 1890, sub-section (1), the 
Council, if they wish, can pass a by-law for borrowing on the credit of 
the Municipality the funds necessary for draining or dyking, and can 
issue debentures payable within twenty years, with interest. 

This is an additional power given to the CouncO for contracting 
debts, and must be exercised with all the formalities required by section 
100, and following sections. It is a charge on the Municipality as a 
whole, and is not limited to certain portions or certain individuals, as 
defined by section 98. 

In my opinion, if this by-law then is a by-law under section 100, it 
is bad, because it has not been voted on by the electors under section 
102. 

Mr. Walker, on behalf of the ratepayers, raised an objection that if 
it was a by-law under section 100 it was uUra vires, because it im- 
posed a tax on real estate of four per cent., whereas by section 157 the 
tax is limited to 1^ per cent, on the assessed value. This objection 
also would be fatal to the by-law as being vMra vires, 

Mr. Bodwell appeared for the Bank of Montreal, and alleged that 
the debentures had been issued under this by-law, and had been taken up 
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WiLTSHIRX 
V. 

Su&REY etcU. 



DRAKE, J. by the Bank, and that the by-law should, therefore, be upheld. If the 
Dec. 1891. objection taken had been on mere irregularities I should endeavour to 
uphold a by-law on which money had been advanced, but the objections 
taken are such that they go to the root of the authority of the Council 
to issue any debentures at all. A person lending money on debentures 
to the Corporation which issues them is in no better position than a 
mortgagee lending money on an ordinary security. He is bound to 
see that the debentures are properly issued, and that the proceedings 
are all regular and in order. If he does not, he takes the risk. He 
cannot say that because the Corporation did not know their duty he is 
free from blame, and ought to be protected ; he has no one to blame 
but himself. I was referred to section 26 of the Act of 1890 as curing 
the defects of this by-law, but that amendment must be read into the 
Act of 1889, and refers to cases arising before the pajssing of the Act 
of 1889, and cannot be read as referring to cases which may have 
arisen between the passage of the Act of 1889 and the amended Act of 
1890. But even if such a construction was placed upon it, I do not 
see how it can validate the by-law complained of. I therefore make 
the rule absolute, with costs. 

Rule absolute to quash by-law. 



EDMONDS et al. 



DIVISIONAL 
COURT. 

Dec., 1891. 

Edmonds 

V. 

Walteb. 



Statement. 



V. 



WALTER (OWNER) AND TIERNAN (contractor). 

Mechanics* Lien — Cesser of by taking and negotiating fu>te. 

Taking a promissory note for the amount of a mechanic's lien, and negotiating the 
same, discharges the lien, and the lien does not revive on non-payment of the 
note. 

Appeal to the Divisional Court from an order of Mr. Justice 
McCreight, confirming a report of the District Registrar in favour of 
certain of the plaintiffs who claimed a lien on the land of the defendant 
Walter. The defendant Walter appealed as against all the successful 
claimants. 

Taylor for appellant ; Wilson for respondent. 
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December 30th, 1891. Sir M. B. Begbie, C. J., delivered the judg- 
ment of the Court : — 

In this case, we do not think it proper to vary the order of the 
learned Judge in favour of the other respondents. But, as to Mr. 
Edmonds' claim for a lien on Walter's land, we do not think that it 
can be maintained. Mr. Edmonds has supplied Tieman, the contractor, 
with lumber to the value of about $1,100, and on the 19th September 
he took from Tieman his promissory note for that amount, at 30 days 
date, which he immediately discounted. Tieman failed to meet the 
note when due, and Edmonds had to take it up himself ; but we think 
his lien on Walter's land was extinguished, at all events when he 
negotiated the note, and cannot be revived. In Homcastle v. Farran, 
3 B. & Aid. 497, and Bvmney v. Poyntz, 4 B. & Ad. 568, the taking 
and negotiating a note destroyed the lien to which the payee would 
otherwise have been entitled, though the note was afterwards dis- 
honoured by the maker. And though, in the events which have 
happened, Edmonds could, after dishonour, have sued Tieman, not 
only on the note, but on the original consideration, which would thus 
be in a manner revived, yet it does not appear to us that all the 
incidents of the original consideration, including Edmonds' rights 
thereunder against third parties, revive also. In the case above cited, 
without doubt, the disappointed holders of the notes could, after dis- 
honour, have sued on the original consideration ; and yet they were 
held to have lost their lien, though upon goods once their own, and 
still in the possession of the debtors; and the present is a much 
stronger case against the revival of the lien. For, whereas all other 
liens are based either on contract fulfilled on one side and not fulfilled 
on the other, or upon possession, or both, and upon some equity founded 
thereon, this lien is a mere matter of positive law, and quite inelastic. 
Bere Edmonds had never contracted with the landowner (Walter) in 
respect of either the land or lumber. In Grant v. MiUa, 2 V. & B., 
306, the unpaid vendor of land was held not to have lost his lien, 
although he had taken a bill, accepted by a third party as guarantor, 
but he had not apparently negotiated the bill ; and the lien sought to 
l>e enforced by the claimant was a lien over property once his own, 
and still in the possession of his debtor, who had never fulfilled his 
part of the contract. Moreover, in such a case as the present, the 
material man has had the use of the whole price of his materials during 
the currency of the note, which might, in some cases, be a sufficient 
inducement to him tp waive his lien. 



DIVISIONAL 
COURT. 

Dec., 1891. 

Edmonds 

V, 

Walter. 



Judgment. 
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DIVISIONAL 
COURT. 

Dec, 1891. 

Edmonds 

V. 

Walter. 



We think, therefore, so far as Mr. Edmonds is concerned, and to the 

extent of the note, i.e, $1,100, the appeal should be allow^ed, and in 

other respects dismissed. As the appeal has thus partly failed and 

partly succeeded, and as we proceed entirely upon a point not taken 

in the Court below, we think each party should bear his own costs of 

the appeal. 

Appeal allowed in pari. 

[Affirmed by the Supreme Court of Canada.] 



IN ADMIRALTY. 



BBQBIE, L.J.A. 
Jan., 1892. 

IJ« LEE V. THE OLYMPIAN. 

V. 

Thb 
Olthfian. Interference with public landing — Power of mwiidpality to licence such interference— 

Colliding vessels — ApportionmetU of damage — Costs, 

Whoever interferes with the free use of a public landing or wharf, erected on land 
acquired for that purpose ouly by a municipality under Act of Parliament, is a 
wrong-doer, and the municipality has no power to license such interference. 

In Admiralty, where two colliding vessels are both to blame, each must bear one-faaU 
the total damage, but the Court has a discretion as to costs. 

-AMOTION for damages under circumstances which appear in the 
judgmeni 



Judgment. 



January 28th, 1892. Sir M B. Begbie, L.J. A.: — 

The amount at stake in this case is very small, and the facts are 
not complicated, but the principles involved are important There was 
some contradiction as to matters of fact, and the variance of a few 
minutes (where minutes were important) on the question of time. 
This confusion is probably owing in part to the evidence of the plaintiff 
and his witnesses being filtered through an interpreter. The facts, 
however, seem to be that the plaintiff came about ^ a.m. on the 6th of 
October last with his fishing smack of eight or nine tons, the Salmon, 
and another fisherman with his boat, of half the tonnage, the Neptune, 
to the public landing at the foot of Yates Street, in order to go ashore 
and buy bait, intending immediately to start out for the fishing 
grounds near Race Rocks. This landing is at the water frotit of a 
strip of land vested in the Corporation of Victoria by a purchase from 
Mr. Yatea It reaches from Wharf Street to the water s edge (east and 
west), and measures 35 feet on Wharf Street (north to south), and 
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Lee 

V. 

The 
Olympian. 



about the same on the water front (also north and souths or nearly so), bbgbie, l.j.a. 
The conveyance to the Corporation was specially sanctioned by an Act jaa., 18&2. 
of Parliament, entitled An Act to enable the Corporation of Victoria 
to exchange certain land for oih&r land suitable for a public landing 
(1880, c. 30— in Consolidated Acts, 1888, No. 87), and a by-law (No. 
89 (15) 24th August, 1881) passed in compliance with such Act, and it 
seems impossible to contend that the land is not dedicated to that pur- 
pose of a public landing, and no other. And by the Victoria Incor- 
poration Act, 1867, which has never, I believe, been repealed or 
affected in that respect, and is reproduced in the Consolidated Acts, 
1888, the whole power of dealing with "public wharves" is vested in 
the Corporation, who, accordingly, have provided such accommodation 
as they desired, viz., a pontoon or floating wharf, and approaches to 
Whai-f Street That being so, anybody who interferes with the free 
use of that public landing and wharf is a wrong-doer. The Corpora- 
tion itself could not grant any license to any person to interfere with 
the right of access or convenience. They own the soil, it is true, but 
only as trustees for a specific object It Ls alleged that this landing, 
having only a frontage of about 35 feet, is quite inadequate, except Judgmfint. 
for small boats, and that ocean going steamers moored to the adjacent 
wharves (private property) are in the constant habit of projecting 
across the landing, without any interference by the Corporation or by 
the harbour master. That may very well be, because, as the harbour 
njaster said in his evidence, there must be a good deal of give and take 
in the mooring and departure of ships in Victoria Harbour. That may 
be very proper, and when the " give and take " occurs between the 
owners of private wharves, or those claiming under them, there is 
nothing more to be said than that it may be presumed to have been 
licensed by full proprietors. But where the "give and take" interferes 
with the access to a public landing, no such license can be presumed, 
for there is no person or authority capable of giving it, so long as the 
Act of Parliament of 1880 remains. If such interference produces no 
inconvenience, there is no person to complain, and the act, though 
wrongful, passes off with impunity. But the interferer acts on his 
own responsibility. Now, here the mate in charge of the steamer 
knew that the two fishing boats were at the pontoon ; he had seen 
them come in about 6 a.m. At that time, therefore, as well as in 
taking up her berth, the steamer had left convenient access for such 
boats as alone could use the landing. Then, at a quarter before 7 a.m., 
the whistle is sounded, and the paddles are moved for a few minutea 
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BBQBiE. LJ.A. The plaintiff's evidence is, that they in the Salmon were then moving 
Jan., 1802. out (the Neptune got safe into the harbour) when the swaying bow of 
the steamer struck them, dashed them against the piles, and inflicted 
the damage. The defendant's evidence is, that the steamers bow 
never moved at all ; that it was, in fact, immoveably moored, and that 
nothing done on board the steamer brought her bow nearer to the line 
of piles on which the private wharves stand, and between which and 
the steamer's bow the plaintiff's boat was crushed. It is, however, 
incontestable that her bow was, somehow, moved nearer to the piles, 
for defendant's own evidence goes on to show that the plaintiff brought 
the whole loss on himself by trying to squeeze between these piles and 
the bow of the steamer — a space which was less, they say, than the 
beam of the Salmon, though it allowed the smaller boat, the Neptune, 
to pass out into the harbour. But the defendant's evidence also shows 
that the Salmon had come in through this gap about forty minutes 
earlier. The steamer was, therefore, moved into such a position as to 
interfere with the lawful and reasonable use of the landing, and so 
was a wrong-doer at the time of the accident, and, therefore, partly to 
Judgment, blame. 

On the other hand, that the plaintiff was also to blame, and much 
more to blame, for the accident is quite clear. I have no doubt but 
that he saw the danger, and took his chance ; acting not negligently 
merely, but quite rashly, and this, whichever narrative of the accident 
be adopted, is true. If the defendant speaks truth, the gap was 
already too narrow. If the plaintiff is correct, he saw that the gap was 
much narrower than when he came in, and narrowing every moment. 
Had the plaintiff's case, therefore, depended on the principles of the 
common law, the plaintiff could have recovered nothing, and judgment 
must have been for the defendant. But in Admiralty, where both are 
in the wrong, each party bears half the damage sustained by the other 
party, irrespective of the degrees of blame attributed to the plaintiff 
and defendant. Hay v. Lelfeve, 2 Shaw, Scotch App. 403 ; Vwux v. 
Sheffer, 8 Moo. P. C. 75, The Bet^y Caines, 2 Hagg. 28 ; Sylph, 2 
Spinks, 75. 

It would be absurd to refer the question of damages to the R^istrar 
and merchants. I estimate the plaintiff^s damage at $75. The 
defendants have proved no damages. The $75 must be borne by both 
parties equally, and each will bear his own costs of counsel, witnesses, 
etc. But having a discretion about costs, I except the Court fees, 
which I direct to be borne by both parties equally. 

Judgm&nJt accordingly. 
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5S Vie., ch, 37 ^ aee. 28 (D, 1890 )'— Appeal from an Order for a Commission to take Rsoima 

evidence, ^ ^* 

Johnson 

No appeal lies to a Divisional Court from an order appointing Commissioners to take ^ a^> 
evidence under sec. 23, sub-sec. 2, of the Criminal Law Amendment Act, 1890, 

APPEIAL against an order, as irregular, which had been obtained by Statement, 
the Crown for a C!ommission to take evidence in New Zealand, under 
sec. 23, sub-sec. 2, of the Criminal Law AmeTidment Act, 1890. 

The appeal came on to be heard before Beobie, 0. J., and Drake, J., 
sitting as a Divisional Court, February 3rd, 1892. 

Pooley, Q, C., and Luxton, for defendant. The order is irregular, as 
it should have been obtained in the usual way by summons, as in civil 
cases. 

Drake, J.: — Has a Divisional Court jurisdiction of appeal in a Alignment, 
criminal case ? 

Pooley : — Yes ; sub-sec 2 of sec. 23 says the procedure for obtain- 
ing such Commissions is to conform as nearly as practicable to the 
methods of obtaining such Commissions in civil cases, and those 
methods include an appeal to a Divisional Court from the decisions of 
a single Judge. 

Davie, A.-O., and Smith, contra, for the Crown: — There is no appeal 
except by express words, and it can be given only by the Legislature — 
Att.-Oen. V. Sillevi, 10 H. L., 704; R. v. Justices of Cashiobury, 3 D. 
& R., 35. In Poyser v. Minor, 7 Q. B. D., 329, the Court distinguishes 
between a substantive right and the machinery for securing that 
right, and procedure was said to include that machinery. 

Sir M. B. Begbie, C. J. : — 

These cases are undoubted, but they scarcely touch Mr. Pooley's Judgment, 
argument, which is that the Legislature has conferred this jurisdiction 
of appeal ; and that not by implication merely, but by adopting the 
code of this Court governing procedure in civil cases, which code does 
expressly give, in civil cases, a jurisdiction of appeal to a Divisional 
Court. Therefore, Mr. Pooley argues, the Dominion Statute gives an 
appeal to this Court in criminal cases also. In the case cited from 10 
H L., 704, for instance, if an Act of Parliament had adopted the rules 
of the Exchequer Chamber, the decision might have been different. 
But I think the fallacy of Mr. Pooley s argument is in assuming that 
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becaufle the word procedure is large enough to include the method of 
proceeding before a Court of Appeal, where there is an appeal, there- 
fore, if necessary, it implies that there is in such cases a Court of 
Appeal, as well as a Court of first instance. 

The Attorney-General pointed out that, according to Poyaer v. 
Minor, ''procedure" refers to the machinery only as distinguished 
from the produce of the machinery only. But if I might venture a 
modification of that distinction, not noticed by the distinguished 
Judges who discussed that case, I should feel inclined to suggest that 
" procedure " properly means neither the machinery nor the product, 
but rather the rules set forth by the managers of the machine, showing 
not who have the right to use it, but how those who have the right 
are to behave. If the machine exists for you, if there is a Court of 
Appeal in criminal matters, these shall be the rules by which you shall 
approach the machine to obtain your result. And in this sec. 23, sub- 
sec. 2, the word " procedure " seems lunited by the context, and limited 
(so far as obtaining the order for the Commission goes) to the proceed- 
ings before the Judge to whom the original application is made, "the 
practice and procedure in connection with the appointment of Com- 
missioners under this section ;" and when you read the former part of 
the section, the procedure seems restricted to that. Moreover, the 
rules of procedure cannot give you a right of appeal ; but when that 
right exists, these rules do govern the method of appealing. No doubt 
if a party aggrieved by the appointment, or refusal to appoint, had no 
other remedy, the inclination of the Court woidd be to give the wider 
meaning to '' procedure," in order that there might not be a failure of 
justica But here there will be an opportunity, and one much more 
favourable to the defendant, viz., at the trial. Any evidence taken 
under this Commission and then tendered may be objected to on the 
ground of the irregularity of the Commissioners' appointment, and 
that will be decided on by the Judge of Oyer and Terminer, and on 
appeal from him by the Court of Crown Cases Reserved. Any opinion 
of ours now given respecting the appointment would not be binding 
on them ; and if they came to a different conclusion from ourselves, 
there would be the imseemly exhibition of two independent Courts of 
Appeal arriving at opposite conclusions. The application will, there- 
fore, be refused, and with costs, in order to strengthen Mr. Pooley's 
position when he shall raise his objection at the trial. 

DiUlKE, J., concurred. 

Appeal dismissed with costs. 
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THOMPSON V. COURTNEY. 

Agreement to aeU land according to a plan depofiited in the Land Registry Office — 

Warranty, 

An agreement to sell land '* according to a plan deposited in the Land Registry Office, 
and numbered 319," does not convej a warranty that the plan is deposited in 
accordance with the provisions of the Land Registry Act. 

Action for specific performance, whereof the facts appear in the Statement, 
judgment. 

MiUs for plaintiff; Hv/nter for defendant. 

February, 1892. Sir M. B. Begbie, sitting as County Court Judge, 
gave judgment as follows : — 

This is in effect an action by the vendor for the specific performance judgment. 
of a contract under seal, dated 10th April, 1890, for the purchase by 
the defendant of three lots of land in the proposed City of Queenstown, 
Quatfiino Sound, described by the number of lot and block as laid down 
in a certain map or plan " deposited in the Land Registry Office, and 
numbered 319." There is such a map ; it is numbered 319 ; it was 
actually lying in the Registrar s office on the 10th April, and, as I 
understand, ever since ; it shows the blocks and the lots. But I am 
told that the contract is too obscure to be carried out ; that the parcels 
cannot be identified ; that the reference to the map 319 is to be treated 
as a reference to a non-existing map, because not made nor certified 
by a cei-tificated surveyor. The defendant urges that the word 
" deposited " is, in the Land Registry Act, used solely of a map thus 
made and certified, and has thereby acquired a peculiar meaning 
restricted to such maps, so that no other map can be said to be 
" deposited " with the Registrar. I cannot agree with that. It seems 
impossible to contend that the plaintiff might not '' deposit " any map, 
or, indeed, any other article whatever — an umbrella, or anything else — 
which the Re^trar would condescend to admit on his premises ; and 
where that is earmarked and sold by the description of '' an umbrella 
deposited with the Registrar, and numbered 319," can I seriously listen 
to the argument that that is too obscure^ and that the umbrella had no 
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BEGBIE.C.J buainess there, as was repeatedly urged during the argument that " the 
Feb. 1892. niap had no business there?" There is nothing in the statute for- 
bidding the Registrar to allow this map, or any other, to remain on 
the premises. The statute only says he may not put it in his index. 
Indeed, it may often be his duty to accept irregular instruments ; he 
cannot always at once decide upon the regularity of all the documents 
produced and left in his office. And it seems useless to argue that 
because a statute only uses the word " deposit " in reference to one 
class of maps (if, indeed, that be so), therefore, nobody else can, in any 
private contract, be supposed to use the word in reference to any other 
class of map. The map is now produced, and it appears to be, and the 
Dominion Surveyor swears that it is, as regards the lines of streets, 
etc., in exact correspondence with the statutory map of Queenstown 
now filed at the Registry Office. Other witnesses, it is true, alleged 
that the two maps did not quite correspond, but no single instance of 
difference as to the streets or blocks was pointed out. It is not 
pretended that the defendant has practically found any difficulty in 
identifying his lots. I therefore think that the contract is in this 
respect quite clear. The other objections, on the ground that the con- 
tract was only executed by the plaintiff, the vendor, by his attorney, 
etc., are abundantly met by the presence of the plaintiff here this day, 
adopting all the acts of his attorney and agents as his own. There 
will, therefore, be (treatiug this action as an action for specific per- 
formance) a declaration that the contract ought to be specifically 
performed, and payment of the instalments of purchase money made 
by the defendant as they become due. I think he must pay the 
money ; he has elected not to avail himself of his option to offer 
services in lieu of money. But there must be the usual reference as 
to title, and the defendant is not to pay for land which the plaintiff 
cannot convey to him with a good title, unless there has been an 
acceptance of the vendor's title, which is not shown or alleged here. 

JudgmeTU for plaintiff. 



Judgment. 
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ZAMBESI V. FANNY DUTARD. 

Altering decree — Salvage. 

A Judge has power to alter his decree in matters of detail before it has been drawn 
up and settled, but has no power to virtually reverse it. 

Although salvor and salvee are both to blame for a collision, the salvor may be 
awarded salvage. 

JxlOTION to review a decree awarding salvage money to the ship 
Zambesi An action and cross-action had been brought by both vessels 
for damages and salvage service arising out of a collision, and both 
were adjudged to blame; the Dutard for neglecting to carry proper 
lights and a mechanical fog horn, and the Zambesi for going too fast 
at the time of the accident. The Court also ordered that the value of 
one-tenth of the Dutard should be paid as salvage money to the Zambesi 
in the proportion of five-eighths to the owners, one-fourth to the 
captain, and the remaining one-eighth to the crew, according to their 
wages. 

Paoley, Q. C, for the motion. The decree has not yet been finally 
settled. The Court therefore can review it — Hie Monarch, 1 Wm. 
Robinson, 20 ; Hay v. Leneve, 2 Shaw Sc. App., 403. Here it has been 
decided that the Zambesi was to blame for the collision. To award 
her salvage is contrary to the principle that no man make a profit out 
of his own wrong. That was acted on by Dr. Lushington in Cargo ex 
Cupella, 1 L. R. Adm., 356 ; and again in The Glen Oaber, 41 L. J. 84. 

BodweUf contra, contended that the power to review a decision only 
extends to matters of detail, or of more or less, or evident mistakes. 
Having decreed that the Zambesi is entitled to salvage, it would be 
going too far to say now that she is not entitled. 

February 14th, 1892. Sm M. B. Beobie, L. J. A.:— 

I think Mr. Bodwell is right. The power of altering decrees after Judgment, 
being verbally pronounced, and before being drawn up and sent from 
the Registrar's office, is undoubted — See Taylor v. Copeland, Q. B. D., 
Times L. R., 16th January, 1892. But I think it does not enable a 
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BEOBiE, L.J.A. Judge in substance and effect to reverse his decree. Upon this appli- 
Feb., 1892. cation, both sets of jurisdiction arise. I shall avail myself of this 
opportunity to correct a clear oversight as to the cargo. That will be 
exempted from the order. And I shall give an additional direction to 
the taxing master as to the plaintiff's costs of the salvage action, viz., 
that they are only to be allowed so far as they are distinguishable from, 
and additional to, his costs of the collision case. These are matters to 
which my attention was not drawn to at the hearing, particularly. 
But as to reversing my decision on a point which I had fully con- 
sidered and discussed with the Assessors, I do not think that it is within 
my power. I still think the decision reasonable^ and not forbidden by 
any decided case. But even if I now had changed my mind, I could 
not reverse my decision ; that can only be done by a Court of Appeal. 
There does not appear to be any reported case in point where, as here, 
both ships are held to blame. In the two cases cited by Mr. Pooley, 
the salvors had been held, at least in respect of cargo, wholly to blame. 
The only principle relied on by Mr. Pooley is that no man is to be 
allowed to make a profit out of his own wrong. Here it has been held 
that the Zambesi is at least partly in the wrong, and therefore she is 
not to derive any advantage from the disaster. This principle, like a 
good many other principles, cuts both ways. The question was dis- 
cussed before myself and the Assessors; of course I am wholly respon- 
sible for the decision, but we did discuss it. We all agreed that the 
towage under the circumstances was a salvage service, and they 
thought $2,000 a proper amount. I pointed out that, if performed by 
a stranger, the remuneration, whatever it was, would have been part 
of the damages or loss caused by the collision, just as much as the 
repairs of the schooner, and so would be divided between the two ships 
equally ; that if the Zambesi had been wholly to blame, this cost, if 
performed by a stranger, would have fallen on her exclusively, and 
she would, by performing the service herself, merely have exonerated 
herself from paying the strajige tug. She would, therefore, have been 
entitled to nothing at all; the service would have accrued entirely for 
her own benefit But here, as both ships were to blame, each ought to 
pay one-half of the towage. I thought $2,000 rather more than the 
service deserved. It was a very valuable service to the schooner, no 
doubt, but very cheaply and securely performed by the steamer. I 
therefore awarded to the Zambesi a sum which I thought would 
probably be considerably less than one-half the amount suggested by 
the Assessor. As to Mr. Pooley's principle, it may be retorted on him 
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by asking why the chief wrong-doer is to take advantage of her own beobie, l.j.a. 

wrong and get salved gratis ? She would have had to pay half the Yeh 1892 

expense of any other tug; why should she be excused from a similar 

payment to the Zambesi, whom she may be said to have lured into the 

collision ? The award as to the salvage service will, therefore, stand 

as originally decreed, with the variation as to the cargo and the further 

direction as to costs, already indicated. 

JvdgTnent accordingly. 
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SAUER (App.) u walker (Resp.) 

Liquor License ReguUUion, Act, 1891 (B. C), a, 4 (54 Vic., c. £1)— Validity of. 

The Liquor Licentte RegtdcUion Act, 1891 (6. C), section 4, is intra virts of the Pro- 
vincial Legislature, and is consistent with sub-sections 73, 78 and 92, of section 96 
of the MunicipcU Act, 1891, 
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.Appeal by way of case stated, from a conviction by the Police sutement. 
Magistrate for the City of Victoria for selling liquor on a Sunday, 
contrary to section 4 of the Liquor License RegulcUion Act, 1891. 

The following was the case as stated : — 

IN THE SUPREME COURT OF BRITISH CX)LUMBIA. 

In thb matter of an appeal from the determination of Arthnr Louis Belyea, Polide 
Magistrate in and for the City of Victoria, in a proceeding before me at the City of 
Victoria, between John W. Walker, prosecutor, and Gregory Clemens Sauer, 
defendant. 

The information alleged that the said Gregory Clemens Sauer, within the space of 
three months then last past, to wit, on Sunday, the 10th day of January, 1892, at the 
City of Victoria, unlawfully did sell liquor on the premises known as the Bank 
Exchange, situated on the south side of Yates Street, in the said city, contrary to the 
Liquor License Regulation Act, 1891. 

The defendant pleaded not guilty, and after hearing the parties and the evidence 
adduoed by them, I did, on the 13th day of January, 1892, convict the said defendant 
of the said offence, and adjudged him to pay the sum of $25 and $5 costs for the same. 

The defendant alleging that he was aggrieved by the said determination, as being 
erroneous in point of law, did within nine days thereafter apply in writing to me to state 
and sign a case setting forth the facts and the grounds of such determination, for the 
opinion thereon of this Honourable Court, and did at the time of making such applica- 
tion, and before the stating of this case before a Justice of the Peace, enter into a 
recognizance to Her Majesty in the sum of ^100, with a condition to prosecute thlq 
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appeal with effect and without delay, and to submit to the judgment of this Honourable 
Court, and pay such costs as may be awarded by the same, and thereupon, in pursuance 
of the Act in such case made and provided, I state and sign the following case : — 

It was proved that the Bank Exchange was a place where liquor was sold by retail, 
under and by virtue of a license issued to the defendant by the Corporation of the City 
of Victoria, and that intoxicating liquor had been sold in the bar of the said premises by 
the defendant, Gregory Clemens Sauer, the proprietor of the said premises and the 
person named in such license, between the hours of 8 o'clock in the morning and 4 
o'clock in the afternoon of Sunday, the 10th day of January, 1892. 

It was admitted by the defendant that the liquor had been sold as aforesaid, without 
a requisition for medicinal purposes, signed by a licensed medical practitioner or a 
Justice of the Peace, being produced by the vendees or their agents, or any or either of 
them, and it was alleged by him that the sale of intoxicating liquors before mentioned 
was made by him on the day appointed for the express purpose of testing the validity 
or applicability to him of the provisions of the 4th section of the Liquor LicetiM RegtUa- 
turn Act, 189L 

It was contended on the part of the defendant that the said section did not apply to 
sales made on the 10th day of January, 1892, or to sales by licensed saloon-keepers 
within the limits of the City of Victoria, on the following grounds, namely : — 

1. That the provisions of the said section only applied to that period of time between 
eleven o'clock on the night of Saturday, the 2nd of January, and one o'clock of the 
morning of Monday, the 4th day of January, 1892. 

2. That the enactment did not apply to the sale of liquor made within the City of 
Victoria on Sunday, on the ground that the MuiUcipcU Act confers power upon the 
Council of the said city to regulate the selling of liquor on Sunday, which Act is a later 
Act than the Liqxior License ReguUUum Act, 1891, and the Council have not as yet pro- 
hibited the sale of liquor on Sunday. 

3. That section 4 of the Liquor License ReguUuion Act, 1891, is vUra vires the power 
of the Provincial Legislature, such power being with the Dominion Parliament alone. 

4. That the power to prohibit the sale of liquor on Sunday can only be exercised con- 
stitutionally through municipal legislation within the limits of the municipalities. 

I determined that the matter hereinbefore stated afforded no ground of answer or 
defence to the said information. 

The question for the opinion of the Court is whether my said determination was 
erroneous in point of law. 
Dated this 27tb day of January, 1892. 

A. L. Bklyea, 

Police Magistrate, 

City of Victoria, 

The appeal came on to be argued before Begbie, C. J., and Drake, 
J., February 18th, 1892. 

Hon, A, N. Richards, Q. (7. (BodweU with hun), for the appellant. 
The section under which the conviction is made is inconsistent with 
sub-sees. (73), (78) and (92) of sec. 96 of the MunicipaZ Act, 1891, 
which confers the power on municipalities to close saloons on Sundays. 
The two Statutes might be read consistently together if the Liquor 
J/icense Act were to be held to apply only to those portions of the 
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Province without the limits of municipalities. [Begbie, C. J.: We feel 
no difficulty as to this point, but we should like to hear you on the 
competency of the Legislature to pass the Act.] Richards : The 
section is ultra vires, as being an interference with the regulation of 
trade and commerce. I refer to sections 91 and 92 of the B. N, A. 
Act ; Severn v. The Queen, 2 S. C. R., 70 ; City of Fredericton v. The 
Queen, 3 S. C. R., 505 ; Russell v. The Queen, 7 App. CJas., 829. Hodge 
V. The Qusen, 9 App. Cas., which will doubtleas be referred to by the 
other side, was decided under an Ontario Statute which was in force 
before Confederation. In any event, I contend that the Provincial 
Legislature should work out such an interference through the medium 
of the municipalities — See In re Local Option, 18 A. R. (Ont.), 572. 

Eberts, contra. Hodge v. The Queen governs this case. He was 
stopped by the Court. 

Su- M. B. Begbie, C. J. :— 

If I were of a diflFerent opinion Hodge v. Reg, would bind my judg- 
ment ; and if Hodge v. Reg, were taken away, I should feel it impos- 
sible to allow this appeal. In fact, this is a much clearer case than 
Hodge's case. I shall first deal with the constitutional objection, that 
this matter of closing saloons on Sundays is a matter for the Dominion 
Legislature, and not with the Provincial Legislature at all ; and so, 
that both chapter 21, section 4, of the Acts of 1891, which closes 
saloons from 11 p. m. on Saturday night to 1 a. m. on Monday morn- 
ing, and chapter 29 of the same session, which confers on the various 
municipalities of the Province certain powers of closing saloons, not 
only on Sundays, but on any other days, and for such hours as the 
municipality may think fit, are unconstitutional and void. This can 
only be upheld on the groimd that this stoppage of Sunday liquor 
selling is a " regulation of trade and commerce," which is by sec. 91, 
sub-sec (2), of the B, N, A, Act reserved to the Dominion. In 'one 
sense of the words this is undoubtedly true. Selling liquor across a 
bar is undoubtedly a trade ; and selling it on a Sunday is perhaps the 
most profitable part of the trade. But the Judicial Committee have 
pointed out that these two sections, 91 and 92, are to be construed 
leniently, and, if possible, so as to give effect to the real intention of 
the whole Act. 

Since Severn's case was decided, the question has been more com- 
pletely sifted before the Committee in Parsons' case (7 App. Ca. 96), 
l^d it was fQund absolutely necessary that the literal nieaning of the 
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DIVISIONAL words should be restricted id order to afford scope for the powers which 
are given to the Provincial Legislature — "per Lord Hobhouse in Lamb's 
case, 12 App. Ca. 586. The '* trade and commerce*' mentioned m 
section 92 must be taken to mean something of general concern to the 
Dominion at large : " commerce " referring to intercourse between the 
Dominion and foreign States, "trade" referring, perhaps, to the 
relations of the producer and consumer in different Provinces, or else 
to the general trade within a Province — something larger than a par- 
ticular stipulation restricting a particular trade on some particular day. 
The present interference can hardly be said to be a regulation of trade, 
within the meaning of section 91, sub-section (2). It seems to me to 
fall much more naturally within several of the topics which by section 
92 are reserved to the Provincial Legislature. It is a restrictive 
power very usually placed in all civilized communities in the hands of 
municipalities, which are, by section 92, sub-section (8), completely in 
the hands of the Provincial Legislature. It seems, also, to fall more 
naturally under the head of "civil rights" within the Province — section 
92, sub-section (13). Within the Province, the Provincial Legislature 
may define every man's civil rights, and, among other rights, his rights 
to sell liquor, the how, the when, and the where. It may also very 
properly fall under the head of " Administration of Justice," section 
92, sub-section (14), which, I think, includes preventive justice and 
preventive police. And, lastly, it seems to me to be purely a matter 
of a private or local nature, and so, within section 92, sub-section (16), 
a matter in which the Dominion can have no interest at all. I, there- 
fore, think that the Sunday liquor traffic is eminently a matter witiiin 
the competency of the Provincial Legislatura Then we were told that, 
even if that were so, the Legislature could not itself deal with this 
traffic directly, but can only indirectly, by arming the municipal 
authorities with power to do so, at least within a municipality, and 
Hodge v. Reg, was cited. In that case, it is true, the local Legislature 
had dealt with a kindred matter by the hands of the municipality, and 
that was held lawful ; but, if the case be examined, it will be seen that 
the reason why the municipal powers were held to be lawfully con*- 
ferred was because the Provincial Legislature was truly sovereign in 
the matter, and might, therefore, either enact such provisions as it 
thought fit, or authorize the municipality, or such other body as it 
chose, to do so. Then, as to the supposed contradiction or inconsistency 
between the two statutes, I can see none, so that it becomes unneces^ 
sary to inquire which statute shall override the other^ involving the 
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further inquiry, which is the later Act. As a matter of fact, both DivreioNAL 
chapter 21 and chapter 29 received the Royal assent with a great 
many other Bills, in one mass, on the 20th April, 1891. The title of ^ '* 
the Bill, chapter 29, was read before the title of the Bill, chapter 21 ; Saukb 
but afterwards, when arranged in a volume, they were numbered as 
they now stand. But, whichever is first or last, or supposing (what 
perhaps is the better opinion) that they both form part of the same 
enactment, what do they severally provide ? Chapter 29 says that 
each municipality may, by by-law, close saloons on Sundays, or on 
such other days, or between such hours on any days as they think fit. 
That power came into operation immediately, on the 20th April The 
chapter 21, speaking also on the 20th April, 1891, but without noticing 
anything that may be dkected by the municipality in the meantime, 
says that after the 1st January, 1892, saloons shall be closed from 11 
p.m. on Saturday to 1 a.m. on Monday, besides such other days, or 
between such other hours, as any municipal by-law may direct. It is 
true, this enactment restricts the power which the municipality pos- 
sessed between the 20th April and the 31st December, 1891, of closing 
saloons for such period as they thought proper, less than the whole of 
Sunday. They cannot now make a by-law empowering saloons to be 
open at any time on Sundays. But this is no inconsistency. The gift 
of the power to make by-laws is to make legal by-laws : i. e., such as 
shall not contradict any present or future Act of Parliament, or the 
common law, or the prerogative. And when the gift was, on the 20th 
April, 1891, made by chapter 29, all municipalities had full notice of the 
co-existing Act, chapter 21, which would, on and after the 1st January, 
1892, limit their otherwise uncontrolled discretion. I think, therefore, 
that there is nothing, either on principle or authority, to sustain the 
appeal, and it should be dismissed with costs. 

Drake, J. : — I am of the same opinion. The whole question is 
merely one of police regulation, and in no way interferes with the 
powers of the Dominion Parliament as to the regulation of trade and 
commerce under section 92, sub-section (2), of The British North 
America Act. 

Appeal disviiaaed with costs. 
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RUSSELL AND JOBSON AND THE B. C. PAPER MANUFAC- 
TURING COMPANY, LIMITED. 

Mechanics* Lien Act^ 1892 — Jurisdictum of Supreme Court to enforce lien. 

The Supreme Court has no original jurisdiction to enforce a mechanic's Uen under the 
Act of 1891, whatever the amount. 

Appeal from an order of Crease, J., made in Chambers, Feb. 21st, 
1892, dismissing an application of the defendants, the B. C. Paper 
Manufacturing Company, Limited, to have the action dismissed, as 
against them, on the ground that the Mechanics* Lien Act, 1891, 
confers no jurisdiction in the premises on the Supreme Court. The 
Company was under no liability to the plaintiff, except by virtue of 
the provisions of the Act, and the amount claimed was $1,724.80. 

The appeal came on to be argued before Walkem and Drake, JJ., 
sitting as a Divisional Court, on the 26th day of February, 1892 

Yatea for the appellants. The remedy given against us is wholly 
statutory, and can be enforced only in the way pointed out by the 
statute, i, e., in the County Court — Endlich on Statutes, p. 615 ; 
Handley v. Moffat, 21 W. R. 231 ; Rochester v. Bridges, 1 B. & A. 
859 ; West v. Downman, 42 L. T. 340 ; Queen v. Harden, 2 E. & B. 
188 ; Vallance v. FaUe, 13 Q. B. D. 109 ; Lamjylugh v. Norton et oL, 
22 Q. B. D. 452. 

• 

L. Crease for the respondent. One object of the Act of 1891 was 
not to oust the jurisdiction of the Supreme Court, but to define the 
practice in these actions, when brought in the County Court, about 
which, under previous Acts, there had been confusion. Further as a 
remedial Act it should be liberally construed. By Consolidated Acts, 
1888, c. 31, s. 10, the Supreme Court has jurisdiction in all pleas what- 
soever, and so soon as any right is created by statute this section 
applies unless expressly negatived. By the County Courts Act, sec. 44, 
sub.-s. 4, the County Courts are given concurrent jurisdiction to enforce 
any lien or charge, and by c. 31, s. 76, the Supreme Court is empowered 
to transfer to a County Court any action which by said s. 44 could 
have been commenced in that Court. Moreover, the prior lien Jic^ 
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gave the Supreme Court jurisdiction, and only express words will oust divisional 
jurisdiction once given to the Supreme Court — MaocweU, 152, 157; 
Reg. v. Moseley, 2 Burr 1011 ; Jacobs v. Brett, 20 Eq. 1 ; Shaftabury v. ^*'^^' ^^^ 
RuaaeU, 1 B. & C. 666 ; Reg, v. Abbott, Dougl. 553. Cases cited contra 
do not apply by reason of this prior legislation. May, by the Inter- 
pretation Act, is permissive. In any event under the Act of 1891, the 
Supreme Court having been given appellate jurisdiction, acquires 
original jurisdiction by implication — The Alina, 5 Ex. D. 227. 

March 2nd, 1892. Dbake, J., delivered the judgment of the Court: — 

This case raises an important question of jurisdiction. The only Jadgment 
jurisdiction given to enforce liens is under section 16 of the Lien Act, 
1891, which enacts as follows : — " That whatever the amount of the 
*' lien, proceedings may be taken before a Judge of the County Court 
'' of the district in which the land charged is situate, who is hereby 
authorized and empowered to proceed in a summary manner by sum- 
mons and order, and he may take accounts, try issues, and in default 
of payment may direct sale of the estate charged, and any oonvey- 
" ance under his seal shall be effectual to pass the estate sold." 

The power thus given to a Judge of the County Court is in deroga- 
tion of the common law rights of owners of property; it is a new 
jurisdiction, and a new power of procedure is establised. It is laid 
down in Maxwell on Statutes " that where a new duty or cause of 
action is created by Statute out of the course of common law, there is 
no ouster of jurisdiction of the ordinary Courts, for they never had 
any.'* Here the Supreme Court never had any jurisdiction under the 
common law for dealing with liens, as defined by the Mechanics* Lien 
Act, It IB true that by some previous Lien Acts, which have all been 
repealed by the Act of 1891, the Supreme Court had jurisdiction con- 
ferred on them by those Statutes. This, however, has been taken 
away by the Act in question. It is contended that notwithstanding 
the Lien Act, 1891, the Supreme Court still has a concurrent juris- 
diction with the County Court arising out of the statutory jurisdiction 
given by section 10 of cap. 31, Consolidated Acts, 1888, which enacts 
that the Supreme Court shall have jurisdiction in all cases, civil as well 
as criminal, arising within British Columbia. This is a general clause, 
liable to be controlled and limited by Statute. The Supreme Court 
had once a jurisdiction under previous laws, but these laws being 
repealed and a new procedure established, the Supreme Court juris- 
diction is terminated. Maxwell says that where an Act is repealed, it 



100 



BRITISH COLUMBIA REPORTS. 



[Vol 



DIVISIONAL is, as regards its operative effect, as if it never existed except as regards 
matters past and closed. If it was not so, such a concurrent lurisdiction 

March, 1892. '^ '' 



Maktin 

V. 

Russell 
et al. 



in the Supreme Court as contended for would be futile, because there 
is no existing machinery for enforcing it. The only procedure for 
giving effect to the Lien Act is contained in section 16, and there ex- 
pressly given to the Judge of a County Court. 

The case of Regina v. Harden, 2 E. & B. 1 88, is almost identical 
with the present case, and the Judges there held that when by a Statute 
a special cause of action was created and the party complaining might 
apply to the County Court for redress, there was no jurisdiction in the 
ordinary Courts to entertain his application, and the party was limited 
to the Court specified. There was no ouster of the Superior Court's 
jurisdiction, because they never had any. This case was followed in 
Hertford Union v. Kimpton, 11 Ex. 295; and we are bound by these 
decisions, which are consonant with common sense. We, therefore, hold 
that the appeal must be allowed and the action as against the de- 
fendant's company must be dismissed, with costs, without prejudice to 
any action the plaintiff may think proper to bring in any other Court 
having jurisdiction. 

Appeal ailowed. 
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Statement. 



NEVILL u LAING. 

** Mi9chievou8 Animals Act " (G. S,, 1888, c. 5, a. 30) — Scienter— Findmgs of Jury. 

In an action for damages for injuries caosed by the bite of a dog, section 30 of the 
Mischievous Animals Act (C. S. 1888, c. 5) does not preclude the defendant from 
showing the peaceful character of the dog, or his ignorance of its vioioos disposi- 
tion, but only raises a rebuttable presumption against him. 

xtlCTION for damages for injuries caused by the bite of a dog. 

The statement of claim alleged that for several months the defend- 
ant kept a dog, which was of a fierce and mischievous nature, and 
accustomed to attack mankind ; that the defendant knew the dangerous 
nature of the dog ; that the dog set upon and badly bit the plaintiff in 
front of defendant's house, and the plaintiff claimed $1,000 damages. 

The statement of defence denied that the defendant ever kept the 
dog, or that the defendant knew of its mischievous nature. 
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The action caine on to be tried by Sir M. B, B£0B1£, C. J., and a BEGBIE, O.J 
jury, on January 12th, 1892, and in answer to questions put by the p^j^ Coubt. 
learned Judge, the jury found as follows : — 

Ist. That the plaintiff had been bitten by a dog : 

2nd. That the dog was, at that time, kept or harboured by the 
defendant : 

3rd. That the dog was accustomed to bite mankind : 

4th, That the defendant was not aware of that fact; and they 
estimated the damages, if the plaintiff on these findings were 
entitled to judgment, at $51. 

On these findings, both parties moved for judgment in their favour. 

Walls for the plaintiff ; Gregory for the defendant. 

Judge V. Cox, 1 Stark 285 ; Line v. Taylor, 3 F. & F. 731 ; and May 
V. Burtlett, 9 Q. B, 101, were referred to. 

January 26th, 1892. Sm M. B. Begbie, C.J.:— 

The Animals Act, section 30, was, in 1875, copied from the Imperial judgment. 
Act of 1865, and extended to all attacks by ferocious dogs, on men as 
well as on sheep and cattle, to which latter class the English Act is 
confined. The plaintiff now contends that the section makes the bite 
conclusive evidence both of the dog's viciousness and of the owner's 
knowledge. The defendant contends that the section makes the bite 
prima facie evidence only of these matters, leaving the affirmation of 
both point** still necessary to support the plaintiff's right to damages. 
The words of the section are: "It shall not be necessaiy for the 
plaintiff to aver in any pleading, or to prove, that the dog was accus- 
tomed to bite men, but the plaintiff, if otherwise entitled to a verdict, 
shall not be deprived thereof by reason of the absence of such aver- 
ment or evidence." It is rather a singular thing that, although this 
statute 18 25 years old in England, and 16 years old in B C, there does 
not appear to have been, either here or in England, any judicial 
decision on these words. It is, therefore, necassary to decide the mat- 
ter on first principles. The whole gist of this action is negligence in 
the defendant in keeping a dangerous thing: a thing which it is 
lawful for him to keep, taking proper precautions, and not (as, for 
instance, large quantities of dynamite or other explosives) absolutely 
unlawful. In order to establish negligence, the plaintiff must, previously 
to the recent statute, have established two things besides the owner- 
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BE6BIE, C.J ship of the dog by the defendant, viz. : Ist, that the dog was accustomed 
FiTLL CoxTRT. to bite mankind ; and 2nd, that the defendant knew it And this 
March 1892. obligation still continues, notwithstanding section 30. The only effect 
of that section is to shift the onus, so that, while in an action before 
the recent statute, if no evidence whatever were given on these points, 
the verdict must have gone for the defendant, now, if no evidence be 
given on either side, the verdict must go for the plaintiff. But that 
does not mean that the mere bite is to be conclusive evidence, i. e., that 
the defendant is to be precluded from showing the peaceful character 
of the dog, or his own ignorance of any vicious propensity. I think 
the statute means that the bite is to be prima facie evidence only, 
and that the defendant may give evidence on these points to contradict 
this presumption. And when evidence is adduced to the jury, they 
are bound, according to their oaths, to find according to what they 
consider its true weight to be. The plaintiff's present contention is 
that the defendant ought not to have been allowed to introduce any 
evidence of the dog's habits, or of his own knowledge, these things 
being absolutely decided by the statute. But he never during the 
trial objected to the reception of such evidence ; on the contrary, he 
endeavoured, not unsuccessfully, to rebut it, at least as to the nature 
of the dog, by the witness Bligh, and, I think, another. In May v. 
Burdett, 9 Q. B. 101, the animal was a monkey, which, from its well- 
known mischievous nature, may be presumed to be ready to bite, and 
the whole judgment is based on that. " Whoever keeps an animal 
accustomed to attack and bite mankind, with knowledge that it is so 
accustomed," is liable for any injury it may inflict, "without any 
averment of negligence in the securing of it * * * Negligence 
is presumed, without any express averment * ♦ ♦ i^q 
negligence is in keeping such an animal after notice," pp. 110, 111. 
But a dog is not such an animal. On the contrary, the law presumes 
that, until the contrary is shown, a dog is not accustomed to bite man- 
kind. However, the jury have found against the present dog. And 
May V. Burdett, deciding that the mere keeping of an animal known 
to be dangerous is actionable rather implies that the mere keeping of 
an animal not known to be dangerous is not actionable. And the 
jury have found that the defendant did not know that the dog was 
dangerous. I think the words, "It shall not be necessary for the 
plaintiff to aver or produce evidence," are not equivalent to " It shall 
not be competent to the defendant to deny or disprove his knowledge." 
I think, therefore, the defendant must succeed ; and he will get the 
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plaintiff's costs of thase issues on which he succeeded. „ ^ 

^ Full Court. 

From this judgment the plaintiff appealed, and the appeal having March, 1892. 
come on for hearing on the 16th day of March, 1892, before the Full 
Court, consisting of Ckease, Walkem, and Drake, JJ., was unani- 
mously dismi&sed with costs. 

Appeal diamisaed. 



Nevill 

V, 

Laino. 



Ex pai^ HENDERSON, Appellant. 
In re the PHARMACY ACT, 1891. 

Pharmacy Act, 1891 (B. C), 8ec. 12 — Meaning of ** exercising profession" 

One who resided out of the Province until the coming into force of the Pharmacy 
Act, 1891, and was a partner of a druggist practising within the Province, is not 
entitled to be registered under sec. 12 of the Act as having practised as a druggist. 

1. HE appellant, who resided at Montreal, had previously to April, 
1891, become a partner with one Muir, who conducted personally a 
druggists shop in New Westminster throughout that year. In 
Februaiy, 1892, he applied to the Registrar of the Pharmaceutical 
Association to be registered as a chemist under that part of section 12 
of the PAarmacy -4 c^, i^Pi, which runs thus- "All persons who at 
any time before the coming into force of this Act (20th April, 1891,) 
were practising in this Province on their own account as chemists and 
druggists, etc., are entitled to be registered on producing before the 
Registrar evidence of their having exercised their profession as afore- 
aforesaid." The appellant had applied accordingly to the Registrar, 
tendering his $10 statutory fee, under section 8, but the latter refused 
to register. The appellant thereupon applied to Walkem, J., for a 
mamda-nius commanding the Registrar to register ; but the learned 
Judge refused the application, whence this appeal. 

A. E, McPhiUips, for the appeal, cited Palmer v. Mallett, 36 Ch. D. 
411. 
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Jay, for the Pharmaceutical Association, was not called on. 
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B£6BIE» C.J Sir M. B. Beqbie, C.J. : — 

Full Court. All the cases cited were of this sort — ^where a person duly qualified, 

March 1882. ^^^ °^^ registered, attends patients and performs acts properly per- 

formable by surgeons, etc., that is practising as a surgeon, etc., although 

Hemdkbson. such person has not any pecuniary interest in the fees thereby earned : 
e. g.y although he is at the time a salaried a&sistant in some establish- 
ment that takes all the fees for its own use and benefit. But what 
you have to produce is some authority to show the converse proposi- 
tion, — that a person who has a pecuniary interest in the profits of the 
establishment, but lives 3,000 miles away, is practising as a chemist in 
this Province of British Columbia in that store. I think Mr. Henderson, 
as a sleeping partner in a trading concern, may be properly said to 
Judgment have been carrying on business in British Columbia, but he cannot be 
said to have been " practismg as a chemist or apothecary," or "exercis- 
ing a profession." The decision in Allen v. Taylor, 19 W. R. 35, is 
founded on that distinction between a mere trading business and a 
professional business, which again is markedly insisted on by the late 
Cotton, L. J., in Paltrier v. Mullett, 36 Ch. D. 422. The appellant, there- 
fore, is not entitled to claim registration merely on the strength of the 
provision in section 12, and the appeal must be dismissed. 

Whether a maThdamua could be obtained in any case, except those 
mentioned in the latter part of section 12, may be doubted. We think, 
however, that the appellant is clearly not entitled. 

Crease and Drake, JJ., concurred. 

Appeal dismissed with costs. 



DIVISIONAL GRAY et at v, MACALLUM. 

COUBT. 

March. 1892. ^^^ ^^^*^ — Weight of evidence — Misdirection — Atheist incompetent to testify — Manner of 

estaJblishing incompetency, 

Q-EJLY etal 

V. The Court will not set aside the verdict of a jury unless it is wholly unsupported by 

Macallum. evidence, or is contrary to such a body of evidence, or rests on so slight a found* 

ation as to make it obvious that the jury were perverse or invincibly prejudiced. 
It is no misdirection sufiScient to require a new trial, that the Judge has used inaccurate 

language in the coarse of a long summing up, if the charge as a whole afforded 

a fair guide to the jury. 
Clark V. Molynevx, 3 Q. B. D. 243, followed. 
Total defect in religious belief makes a witness incompetent, and the question of belief 

may be examined into after he has sworn or affirmed, but it is not the duty of the 

trial Judge to so examine before receiving his evidence. 
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KiULE nisi calling on the defendant to shew cause why there court. 
should not be a new trial, on the grounds that the verdict was against March, 1892 
the weight of evidence ; that there was misdirection; that new and 
material evidence had been discovered since the trial ; and that the 
evidence of the defendant should not have been received, as he was 
incompetent for want of religious belief. 

The material facts appear in the judgment. 

The argument came on to be heard before Begbie, C. J., and Crease, 
J., sitting as a Divisional Court 

Davie, A.-G., and BodweU, for the defendant, shewed cause. 
Walker, for the plaintiff, contra. 

The judgment of the Court was delivered on March loth, 1892, by 
Sir M. B. Begbie, C. J.: — 



This IS an action (originally three actions, commenced on the 14th 
May and 5th June, 1890, afterwards consolidated by order of the 20th 
June) by the three brothers Gray against Macallum, alleging an 
agreement by the defendant to lend them $6,000, to be secured by a 
mortgage of their shares (^^/aoths) in the Ophir Bed-rock Flume Co., 
and of a store and stock of goods at the mine ; that the money was 
lent accordingly, on the 17th April, 1889, but that the assignment of 
the shares and of the store, of the same date, instead of being con- 
ditional was made absolute in form, on the distinct private under- 
standing, however, that the whole property was redeemable on repay- 
ment of the $6,000, with interest at ten per cent, and a bonus of l/3(Hh 
interest in the mine. The defendant, by his statement of defence, 
claims that the assignment of the 17th April, 1889, was intended to be, 
as it is expressed to be, an absolute assignment; that there was no 
agreement for a loan, or any right to redeem stipulated for, and that 
the $6,000 was advanced as the consideration money for the sale to 
him, out and out, of the shares, store, and stock of goods. 

This issue (with other matters) came on for trial before Mr. Justice 
Drake and a special jury, during fourteen days in September last 
All other questions are now at rest, but the issue, as above stated, having 
been found in favour of defendant, viz., that the assignment of the 17th 
April, 1889, was a sale out and out, without any equity of redemption 
reserved to the plaintiffs; Mr. Walker has now moved for a new trial 
of that issue upon a great many grounds, which may generally be 
brought under these, viz., as being against the weight of evidence; on 
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of the recent discovery of new and material evidence which could not 

"^ ' have been brought forward at the last trial, and on the ground of im- 

Geay et al proper reception of the evidence of the defendant, Capt Macallum> 

MACALI.UM. who, it is now insisted, ought not to have been permitted to testify 

at all. 

As regards the consideration of the weight of evidence, it is surely 
unnecessary to do more than barely recall the fact that it is peculiarly 
the office of the jury, and not of this Court, to weigh the evidence, and 
that we could not on this ground set aside the verdict unless it were 
wholly unsupported bj' evidence, or were contrary to such a body of 
evidence, or rested on so slight a foundation as to make it obvious that 
the jury were perverse or invincibly prejudiced. And, as the learned 
counsel on each side took several days to review the evidence produced 
by them at the trial, it must be allowed that there was an amount on 
each side, surely sufficient, if it had stood alone, uncontradicted, to 
justify a verdict either way. But so far from thinking the verdict of 
the jury against the weight of the evidence taken as a whole, I do not 
Judgment. ^^ |^q^ ^.jj^y could, reasonably, have arrived at any other conclusion. 
The plaintiffs allege in their statement of claim, a clear, definite contract 
on the I7th of April, 1889, empowering them to redeem on certain 
definite terms the property included in the agreement of that datci 
though it is expressed as an absolute sale; the right to redeem, and 
the terms on which they may redeem being fixed at the time, and 
therefore necessarily known to them all from the first This is one of 
the few instances in which a party may contradict or vary a written 
instrument by parol evidence, but the onus is on the plaintiffs, and the 
evidence should be clear and uniform. 

[The learned Judge, after reviewing the evidence at length, came to 
the conclusion that no ground had been shewn as regards the weight 
of evidence or as regards the discovery of new evidence, and proceeded 
as follows:] — 

Then, as to various alleged misdirections by the learned Judge, some 
of these have been abandoned, and as to none of them does the objection 
at the trial appear to have been made with sufficient distinctness. The 
rule as to this is very well laid down in many cases. I shall only cite 
three : In Clark v. Molyneux, 3 Q. B. D. 243, Bramwell, L. J., says : 
•* A summing up is not to be rigorously criticized. A verdict is not to 
be set aside because in the course of a long and elaborate summing up. 
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the Judge has used inaccurate language ; the whole must be considered divisional 
to see if it afforded a fair guide to the jury, and too much weight must 
not be allowed to isolated and detailed expressions." In Horler v. ^^ * 
Carpenter, 27 L. J. C. P. 4, Willes, J., citing approvingly JoTies v. Pro- ^^^^ ^ ^ 
vincial Insurance Co., says: "Counsel cannot be heard here to argue Macallum. 
points not raised at the trial, and which they advisedly abstained from 
raising." And in Whitehoaae v. Hemmant, 27 L. J. Ex., p. 297, Pollock, 
C. B., says: "It does not appear that the document was so presented 
and so pressed at the trial as to entitle the parties to a new trial on 
the ground of its rejection * * It is not uncommon for a party at 
a trial to tender a document (or take objection) with no idea of pressing 
its acceptance, and merely to produce a certain effect. If a party 
intends to take advantage of the rejection of evidence (or the over- 
ruling of an objection) he should press its reception and make the Judge 
distinctly understand that he does so. It would be unfair to allow a 
party to obtain all the advantage of the rejection of a piece of evidence 
(or the overruling an objection) without running any of the risk of the 
reception of the evidence (or allowing the objection)." 

Now what are the errors or misdirections on which the plaintiff Judg.iient. 
relies ? I have perused the charge carefully, and I think it gives a 
tolerably impartial view of the comparative credibility of the plaintiffs' 
and defendant's cases. It does not place them, it is true, on the same 
level ; to do so would have been, not impartial, but grossly partial. 
Then as to refusing to allow the plaintiffs' counsel to ask for a direction 
that James Gray's statement was not evidence against John or Samuel ; 
it does not appear by the shorthand notes that the learned Judge did 
at all refuse. The Attorney-General seems to have suggested that the 
application should be made later on; the learned Judge said nothing, 
the plainti^' counsel acquiesced. But if the Judge had been pressed 
upon the point he would probably have held, and rightly held, that 
James Gray, holding a very extensive power of attorney from his 
brothers to act for them in this very matter, his statements did bind 
them, though made in their absence. As to the production of docu- 
ments, I think the order was within the power of the trial Judge. 
Fortunately there was no absolute necessity for further adjourning the 
ti-ial, — and really there must be some attention paid to the normal 
duration of human life, and to the calls of ordinary occupationa Jury- 
men are not immortal, and have affairs of their own to attend to. I 
believe the trial had lasted fourteen days. As to not directing the 
jury that Johnson was Macallum's agent all through the transactions 
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DIVISIONAL of the I7th April, 1889, the Juc]^ did so direct them; and he was 

perfectly right in strongly drawing their attention to the onus of proof 

^ ^ * thrown upon the plaintifl^, who were impugning their own deed. The 

Gray el al evidence in Mr. Hamlin s diary I have already dealt with. This covers, 

Macallum. I think, ail the grounds of misdirection. 

There remains only to be considered the objection that the learned 
Judge erred in refusing to inquire whether the defendant, Macallum, 
had religious faith of such a nature and degree as to be competent to 
testify on the trial At the present day, almost the only ground for 
objecting to the competency of a witness is by reason of his total defect 
in religious belief. The principle is non nisi juratis in lite creditur 
(unless some Statute invervenes in favour of his testimony), and as an 
atheist cannot take an oath, his statements are mere verbal allegations, 
not legal evidence. The most usual way of establishing this incom- 
petency in a supposed atheist is in English Courts by examining him- 
self personally on the voir dire — ^a proceeding described by the Judges 
with more or less respectful astonishment in Maden v. Caianach, 7 H. & 
N. 860. And the method declared legal in that case was as follows: — The 

Judgment, opposing counsel makes a suggestion that the proposed witness is 
incapable of taking an oath, and therefore prays that he may be 
sworn, which the Court immediately directs. The counsel then exam- 
ines the witness on his oath as to his religious belief; and if ihe 
witness, being an atheist, then states the truth he is immediately 
declared to be for that reason one unworthy of credit, and his evidence 
is refused. Procedure of this highly ai'tificial nature, depending appar- 
ently on no logic or reasoning, must be strictly followed- Lord Hard- 
wicke, who presided at the trial of Lord Lovat, 18 St. Tri., 596, states 
that if a witness be sworn in chief and directly afterwards alleged to 
be incompetent, he may be examined on that oath as to his competency 
in the same manner as if he had been sworn on the voir dire, and 
that he had known it done both ways. That is a very high authority 
both as to the person and the occasion ; and it is fully recognized in 
Jacobs V. Layborn, 11 M. &. W. 685. Howell v. Lock, 2 Camp. 14, 
may therefore be taken as overruled on this point ; and Mr. Walker 
was not, after the defendant had complied with the form of affirma- 
tion, too late to examine him as to his belief, had he done so or had he 
attempted to do so. But this he did not do ; nor did he even suggest 
that the defendant had no religious belief, but merely suggested that 
the trial Judge should examine him on that point before allowing him 
to be examined in chief. But this is not the duty of the trial Judge, 
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nor accordinff to what is laid down as the legal course in Maden v. divisional 

o ° COURT. 

Gatenach, 7 H. & N., 360. In point of fact, however, the learned 
Judge did immediately put to the witness a very pregnant question, "^ * 
covering the whole ground, as it seems to me, viz. : " Is it against your Ghay ei al 
conscientious belief that you should take an oath ?" To which defend- Maoallum. 
ant replied that it was. Now this question and answer postulate both 
a belief in a God and a fear of offending Him. A man may act from 
motives of prudence, or at the dictates of some system, if there be 
any, of godless philosophy, or at the dictates of conscience, which is 
quite a different thing. Suppose a man is so grievously offended that 
he desires to take his enemy*s life. He may have no fear of God, may 
not believe in any God, but he may hold his hand through fear of the 
gallows. This is a prudential motive. Or he may be confident of 
evading human detection and human justice. But the reflection that 
God will see and has forbidden all murder will equally restrain him. 
That is the voice of conscience. There can be no conscience' where 
there is no fear of a God. 

But, although the objection may be taken at any time and proved judgment, 
in any manner (always, I think, pending the trial, and subject, I think 
further, to this: that if the objector attempt to prove incompetency 
and fail, he is not afterwards permitted to prove it), it is surely quite 
unheard of to say that advantage can be taken of such an objection 
without the smallest proof, or attempt at proof, of its being founded 
on fact, merely because counsel appear to have been instructed to that 
effect In fact, in my experience of thirty years on the Bench, and 
long before that at the Bar, I never heard of the course being adopted 
which it is now contended should have been followed in the present 
case. 

In our opinbn, this application for a new trial fails on all points, 
and the rule must be discharged with costs. 

Rule discharged vnth coats, 

[Note. — See now as to objecting to a witness on the ground of incompe- 
tency, "Oaths Act, 1892," sections 16 and 17. J 



110 



BRITISH COLUMBIA REPORTS. 



[Vol 



BEGBIE,C.J 

„ ^ ,_, In re BROWN AND BROWN, Infants. 

March, 1892. 

Ex parU BROWN. 

Re Bbown. 

Lending in/ants* moneys on mortgage of reaUy — Mechanics^ Lien Ad, 1891, 

The Court will not sanction a loan of infants' moneys on mortgage of realty, without 
a covenant by the mortgagor to procure a binding agreement with those who may 
be entitled to liens under the MeckanicM* Lien Act, 1891, to forego their rights 
Statement. under the Act. 

X ETITION, ex parte, by infants, by their guardian as next friend, 
for the approval by the Court of a proposed loan of $6,500, part of the 
trust fund belonging to the infants, to the St Andrew s Society, on 
mortgage of a piece of land stated to be worth $18,000. 

The petition came on to be heard before Beqbie, C. J., in chambers, 
March I7th, 1892. 

Wootton, for the petitioners, stated the above facts, and that the 
mortgagors intended to expend the whole $6,500 in improvements 
upon the mortgaged premises. 

Sir M. B. Beobie, C. J. : — 

Judgment Ordinarily, when trustees are investing a trust fimd, they rely on 
the report of proper experts as to the value of the security, and on 
their solicitor to see that the title is good, and the premises, with all 
usual powers and remedies, properly secured to them. When the 
beneficiaries are infants, they have the additional safeguard in the 
watchfulness of a Judge ; though the legal responsibility of the solici- 
tor is not thereby wholly superseded. I therefore assume that proper 
evidence of experts is producible in support of the statements as to the 
value, as to which indeed the solicitors acting for the trustee are bound 
to protect him, and show that he has exercised due caution — Hopgood 
V. Parkin, 11 Eq., 74. They will also have to see that the mortgagors 
have power to deal with the land as proposed, and that the covenants 
are personally enforceable. I should not feel disposed to authorize an 
advance of an infant's money on loan upon the security of land alone, 
especially in view of recent legislation. And this leads me to point 
out some special precautions rendered necessary by such legislation. 
The security hitherto felt on all mortgages of land seems now, if it be 
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improvable land, and so liable to be subjected to any mechanic's lien, B£GBI£,G.J 
to be very much impaired by the Act of 1891. By the combined ^^^rch 1892. 
operation of sections 6 and 16, all the mortgagee's remedies of sale or 
foreclosure or taking possession may, and probably would, be entirely 
taken out of his hands and placed in the hands of the lien-holder or 
lien-holders. These, or any one of these, may by section 6 compel an 
immediate sale, not of the equity of redemption, but of the land itself 
and the mortgagee s estate and interest in it ; and the mortgagee is 
not even to get as a matter of course, out of the proceeds of such sale, 
the amounts which the mortgagor has agreed by his mortgage shall be 
charged upon the land, but only so much as a jury may think proper 
to dedicate to that purpose. The mortgagee may in some cases, of 
course, get his principal, interest, and costs ; but it is evidently contem- 
plated by the Act that in some cases he may not ; and his remedies, 
his powers of enforcing payment, appear to be clearly quite taken 
away. No trustee could be advised to expose his cestwi que trust's 
money to such a risk, to say nothing of the costs of litigation by con- 
tractors, materialmen, and labourers. Now, against all these risks the 
mortgagor can perfectly protect his mortgagee by simply causing 
everybody connected with the preparation for, or the execution of, any 
improvements in any capacity to sign an agreement that the Mecha/n- 
ic8* Lien Acts shall none of them apply. The present mortgagors, 
therefore, must at the very least covenant to that effect; and the 
observance of that covenant will have to be safeguarded by very 
stringent stipulations, which must be submitted to a Judge for 
approval. It remains to be seen whether the observance of that cove- 
nant can, by any stipulations, be suflSciently ensured. 

Jvdgmeat accordingly. 



Judgment. 
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IN THE SUPREME COURT OF BRITISH COLUMBIA IN 

ERROR. 



Statement. 



SAMUEL GREER (Plaintiff in Eeror) 

V. 

HER MAJESTY THE QUEEN (Defendant in Error). 

Writ of Error — Reservation of Questions of Law — What Rtcord should contain — Dimmr 
Hon of Record — CommuniccUions between Judge and jury in the jury-room— 
Criminal Procedure Act, R. S. fCJ, eh, 174, sections 104, 14S, 244^ £45, £46, £47, 
£66 y £66, and £67, 



On appeal by way of Writ of Error from a conviction upon indictment for assault 
occasioning bodily harm, the following errors were, inter alia, in effect assigned :— 

(1.) That the Grand and Petit Juries were stated by the Record to be taken from the 
County of Westmintesr and not from the Dintrict of New Westminster (a smalla' 
area included within the boundaries of the former) as required by the Juror$ 
Act, C. S. (B. C), 1888, ch. 64,— 
Held, that this was a question of law which could not have been reserved at the trial, 
but that section 247 of the Criminal Procedure Act precluded the plaintiff 
from raising this objection in Error ; 

(2. ) That the trial Judge did not deliver the whole of his charge to the jury in open 
Court, but, having been requested by message from the jury after they had 
retired, proceeded to the jury-room with the plaintiff in charge of the Sheriff, and 
in the absence of both counsel for the Crown, who elected to be absent, and 
counsel for the plaintiff, gave further instructions to the jury, the plaintiff not 
objecting ; 
Held, that the facte as to this did not properly form part of the Record ; that it 
was a question which could have been reserved, and, therefore, not raisable 
in Error ; and that in any event, while it is inexpedient for a Judge to com- 
municate with the jury otherwise than in open Court, yet his doing so is not 
necessarily a ground of error ; 

(3. That the Record did not state where the offence was committed, — 
Held, that sections 143 and 245 of the Criminal Procedure Act precluded the 

plaintiff from assigning this as error. 
Held, further, that if the Record is imperfectly returned, the plaintiff in Error 

should allege a diminution of the Record, but, following Dunn v. Regma, 12 

Q. B. 1026, I03I, it is too late to do so after errors have been assigned, joinder 

therein and argument thereon. 

Morin v. The Queen, 18 S.C.R. 407 and certain dicta of Lord Hale specially considered. 

StaU V. Patterson, 12 Am. Rep. 200 (Vt.); Sargent v. Roberts, II Am. Dec. 185 (Mass.); 
and Bishop, Crim. Proc., VoL I., § 1000 not followed. 

Conyiction ibffinned. 
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EFttll Court. 
RROR Plaintiff in Error was convicted at the New Westminster 

Assizes of an assault occasioning actual bodily harm to one T. J. ^^ ' 

Armstrong, a Deputy Sheriff, who was executing his office at the time 

of the assault 

He afterwards obtained a Writ of Error, returnable in this Court, 

upon the fiat of the Hon. Theodore Davie, Attorney-General, to which 

the following return was made: — 

GBBER V. BEGINA. 
Return. 

The record and proceedings, whereof mention la within and above made, appear in a 
certain schedule to this writ annexed the answer of the Justice within named. 



Matt. B. Beobie, C. J., R C. [l.8.] 



Signed, sealed, and delivered in 
the presence of 

Arthur G. Smith. 

i^VINCK OF BrFTISH COLUMBIA, 

Goumt7 of Westminster, 
To Wit: 

Be it remembered that, at the General Session of Oyer and Terminer and General 
Gaol Delivery, holden in the Court House at the City of New Westminster in and for 
the. said County of Westminster, on Wednesday, the eleventh day of November, in 
the year of Our Lord one thousand eight hundred and ninety-one, and in the fifty-fifth 
year of the reign of Our present Sovereign Lady the Queen, Victoria, by the Grace of 
God of the United Kingdom of Great Britain and Ireland, Queen, Defender of the Faith, 
before and presided over by the Honourable Sir Matthew Baillie Beobie, Knight, 
Chief Justice of the Supreme (^ourt of British Columbia, and also a Justice of Our 
said Lady the Queen, in, under, and by virtue of a Commission and Letters Patent 
under the Great Seal of the Province of British Columbia, bearing date the tenth day 
of August, in the year of Our Lord One thousand eight hundred and ninety-one, duly 
assigned, named, authorized, and empowered to enquire by the oaths of good and lawful 
men of the County aforesaid, by whom the truth of the matter might be better known, 
and by other means and ways whereby they could or might the better know more fully 
the truth of all treasons, misprisons of treasons, felonies, misdemeanors, misdeeds, 
offences, and injuries whatsoever ; and also the accessories of the same so far as they 
are criminally liable, by whomsoever and howsoever done, perpetrated, or committed, 
and by whom, to whom, when, how, and in what manner ; and of all articles and 
circumstances to the premises, and every or any of them, howsoever concemhig ; and 
to hear and otherwise determine the said treasons and all other the premises in the said 
Province of British Columbia, according to the laws of the said Province for the time 
being in force ; and also from time to time to deliver the Gaols and every the Gaol 
within the said Province of the prisoners therein being, according to the laws of' the 
said Province for the time being in force : 

The same session of Oyer and Terminer and General Gaol Delivery of Our said Lady 
the Queen being held and continued during the said eleventh day of November aforesaid, 
and being then duly adjourned till Friday, the thirteenth day of November, in the year 
of Oar Lord one thousand ei^ht hundred and ninety-one : 
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FuLX. CJocRT ^^^ *^® same session of Oyer and Terminer and General Gaol Delivery of Our said 
Lady the Queen being held and continued on the said thirteenth day of Noveinber, in 
March, 1892. the year of Our Lord one thousand eight hundred and ninety-one : 

By the oaths of Gerald Herbert Cross, Benjamin Wirth, R. MacFarlane, A. K Hill, 
Walter Andrew Gilley , Thomas Kerr, Peter Peebles, Duncan A. MacFarland, Gideon Rob- 
ertson, John Manley Spinks, Ewen McPherson, J. A. Yerex, Malcolm Matheson, William 
Urquart, and Wilfred Thibaudeau, good and lawful men of the County aforesaid, and 
qualified according to the law, then and there empanelled, sworn, and charged to enquire 
for the said Lady the Queen, and for the body of the said County, it is presented that 
Samuel Greer, on the twenty-sixth day of September, in the year of Our Lord one 
thousand eight hundred and ninety-one, in and upon one Thomas Joseph Armstrong 
did make an assault, and him, the said Thomas Joseph Armstrong, did then beat, wound, 
and ill-treat, thereby then occasioning to the said Thomas Joseph Armstrong actual 
bodily harm, and other wrongs to the said Thomas Joseph Armstrong then did,: to the 
great damage of the said Thomas Joseph Armstrong : 

Thereupon the Sheriff of the County aforesaid is commanded that he omit not for any 
liberty within his Bailiwick, but cause him, the said Samuel Greer, to come and answer 
to the misdemeanor and assault whereof he stands indicted : 

And the same session of Oyer and Terminer and General Gaol Delivery of Our said 
Lady the Queen being held and continued during the said thirteenth day of November, 
in the year of Our Lord one thousand eight hundred and ninety -one, and then duly 
adjourned till Saturday, the fourteenth day of December, in the year of Our Lord one 
thousand eight hundred and ninety -one : 

And thereupon, at the same session of Oyer and Terminer and General Graol Delivery 
of Our said Lady the Queen holden on the said eleventh day of November, in the year 
of Our Lord one thousand eight hundred and ninety-one, and the succeeding days from 
day to day as aforesaid, before the said the Honourable Sir Matthew Bailue Begbik, 
Knight, last above mentioned, on the said fourteenth day of November, in the year of 
Our Lord one thousand eight hundred and ninety-one, here oometh the said Samuel 
Greer, under the custody of William James Armstrong, Esquire, Sheriff of the County 
aforesaid, and into whose custody in the Gaol at the City of New Westminster afore- 
said, for the cause aforesaid, he had been before committed, being brought to the bar 
here in his proper person by the said Sheriff, to whom he is hero also oonunitted, and 
having heard the said indictment read, and being asked whether he is guilty or not 
guilty of the premises in the said indictment above charged upon him, he saith he is not 
guilty thereof, and thereof he puts himself upon the Country, and the Honourable 
Theodore Davie, the Attorney -General of the said Province, who prosecutes for Our said 
Lady the Queen, in this behalf, doth the like : 

Therefore, let a Jury thereupon here immediately come before the Honourable Sir 
Matthew Baillie Beobib, Knight, last above mentioned, of good and lawful men cf 
the County of Westminster aforesaid, qualified according to law, by whom the truth of 
the matters may be better known, and who are not of kin to the said Samuel Greer, to 
recognize, upon their oath, whether the said Samuel Greer be guilty of the misdemeanor 
and assault in the indictment above specified or not guilty, because as well the said 
Theodore Davie, who prosecutes for Our said Lady the Queen in this behalf, as the said 
Samuel Greer, have put themselves upon that Jury : 

And thereupon James Lronside, Robert Vincent, Colin McAlpine, Arthur Austin 
Langley, Hugh W. Elliott, George D Cummins, W. G. Judge, Robert Duff Kinmond, 
J. A. Isaacs, Peter Greyall, Arthur George Johnson, John McEwen, William S. Udy, 
Munroe Ferguson, D. G. Shaw, John Henry Graves, William Charles Murray, and 
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Thomas McWhinnie, eighteen of the Jurors of the said Jury, upon the prayer of the Full Court. 
Honourable Theodore Davie, who prosecutes for Our said Lady the Queen as aforesaid, 
are ordered by the Court to stand aside : 

And thereupon the Jurors of the said Jury, for this purpose empanelled and returned, 
to wit : — Andrew Jackson Hunt, Angus Martin, Farquhar McCrimmon, James Kipp, 
Edmnnd White, Harold Disney, William D. R. Collier, Ephraim Dell, Alvin Patterson, 
Alexander Archibald, James Russell, Kenneth Benton, being called, come, who, to 
speak the truth of and cencerning the premises, are without any objection chosen, tried, 
and sworn : 

And after the said trial has been duly proceeded with, and after the case on the part 
of the Crown and the said Samuel Greer, respectively, has been duly concluded, the said 
Chief Justice duly proceeds to charge the Jury, and afterwards, and immediately after 
the conclusion of the said charge of the said Chief Justice, the Jury proceed to retire 
from the bar here to the custody of the said Sheriff, to consult upon the verdict to be 
given upon the premises in the said indictment specified, and do so retire under the cus- 
tody of the said Sheriff to the Jury room in th& said Court House, to which said room 
(having been thereto requested by message from the Jury aforesaid, for the purpose of 
giving to the said Jury further charges and directions) cometh the said the Honourable 
Sir Matthew Baillib Beobie, Knight, Chief Justice, and cometh also the said Samuel 
Greer in custody of the said Sheriff; and the said Chief Justice, in the said Jury room, 
in the presence of the said Samuel Greer, at the request of the Jury as aforesaid, pro- 
ceeds to further charge the said Jury, and immediately after the conclusion of the said 
charge as well doth the said Chief Justice retire from the said Jury room as doth the 
said Samuel Greer in custody of the said Sheriff, and the Jury do then proceed further 
to consult upon their verdict to be given upon the premises in the said indictment speci- 
fied, and, having consulted upon their verdict, the said Jurors so chosen, tried, and 
sworn as aforesaid returned to the bar here, and upon their oath say that the said 
Samuel Greer is guilty of the misdemeanor and assault aforesaid on him charged in the 
form aforesaid, as by the indictment aforesaid is above supposed against him : 

And thereupon it is demanded of the said Samuel Greer if he hath or knoweth any- 
thing to say wherefore the said Chief Justice here ought not, upon the premises and 
verdict aforesaid, to proceed to judgment and execution against him, who nothing 
further saith unless as he before hath said : 

Whereupon all and singular the premises being seen and by the said Chief Justice 
here fully understood, it is considered and adjudged that the said Samuel Greer be taken 
to the Penitentiary of Our said Lady the Queen at New Westminster aforesaid, and 
there be confined at hard labour for the space of twenty-seven calendar months. 

Mills, then, on behalf of the plaintiff in error, craved leave to assign 
error, which was granted, and he thereupon filed the following 
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And now, that is to say, on this fourteenth day of January, in the year of Our Lord Asaimunent 
one thousand eight hundred and ninety-two, before Our said Lady the Queen, at the of Errors. 
Law Courts, in the City of Victoria, in the Province of British Columbia, in the Dom- 
inion of Canada, comes the said Samuel Greer in his own proper person and says that 
in the record and proceedings aforesaid, and also in the giving of the judgment against 
him, there is manifest error in this, — 
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Full Ck>CBT. ^' 1'hat the indictment does not appear by the said reoord (o have been foandand 
presented by good and lawful men of the New Westminster Jory District ; therefore, in 
March, 1892. ^^^^ ^yiere is manifest error. 

2. There is also error in this, that it does not upgetLt by the reoord that the said 
Samuel Greer was tried by and before Sir Matthkw Bailuk Bsobik, Knigfat, Chief 
Justice, and a jury of good and lawful men of the New Westnunster Jury District 
according to the Jurora* Act and amending Acts ; therefore, in that tiiere is msoifest 
error. 

3. There is also error in this, that it appears by the record that the Chiel Jottice, 
after the said trial had been duly proceeded with, and after the case on the part d the 
Crown and the said Samuel Greer, respectively, had been duly concluded, the nid 
Chief Justice duly proceeded to charge the jury, and afterwards, and immediately after 
the conclusion of the said charge of the said Chief Justice, the jury retired from the hir 
to the custody of the said Sheriff to consult upon a verdict to be given upon the premiiei 
in the said indictment specified, and did so retire under the custody of the said Sheriff 
to the jury room in the said Court House, to which said room (having been thereto 
requested by message from the jury aforesaid for the purpose of giving to the said jury 
further charges and directions) went the said Honourable Sir Matthbw Bailuk Bkbie, 
Knight, Chief Justice, and also the said Samuel Greer in custody of the said Sheriff, in 
the absence and without the knowledge of the Honourable Theodore Davie, the Attocney- 
General of the said Province, who prosecuted for Our said Lady the Queen, and the said 
Chief Justice, in the said jury room, in the presence of the said Samuel Greer (but io 



u;nment the absence of the said Honourable Theodore Davie, Attomey-General aforesaid, who 
of iSrron, prosecuted for Our Lady the Queen), at the request of the jury aforesaid, did further 
charge the said jury ; therefore, in that there is manifest error. 

4. There is also error in this, that the Chief Justice did not deliver the whole of his 
charge to the jury in open Court, nor in the presence of the said Honourable Theodore 
Davie, the Attorney -General of Our said Province, who prosecuted for Our Lady the 
Queen, and the said Samuel Greer ; therefore, in this there is manifest error. 

5. There is also error in this, that it does not i^pear by the record that the Grand 
Jury had jurisdiction over the subject matter of the presentment to find the indictment 
against the said Samuel Greer in the said record ; therefore, in that there is maoifest 
error. 

6. There is also error in this, that it does not appear by the record that the uid 
Samuel Greer committed any offence known to the law in the County of Westminster, 
or in the Province of British Columbia ; therefore, in that there is manifest error. 

7. There is also error in this, that it does not appear by the reoord that the said 
Sheriff, for the purpose mentioned in the record, empanelled and returned the persons 
mentioned in the said record, or that the said jury in the record mentioned was elected, 
tried, and sworn to speak the truth of and concerning the premises in the said indici- 
ment against the said Samuel Greer ; therefore, in that there is manifest error. 

8. There is abo error in this, that it appears by the record that James Lronside and 
other persons mentioned in the said record were ordered by the Court to stand aside 
before the jury empanelled had been returned by the Sheriff ; therefore, in that there is 
manifest error. 

9. There is also error in this, to wit : That the indictment and proceedings aforesaid, 
and in the matters therein contained, are not sufficient in law to warrant the said 
judgment so given against the said Samuel Greer, or to convict him of the miademsaoors, 
trespasses, and contempts or offences aforesaid, or either of thtm ; tlierefore, in tha^ 
there is manifest error. 
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10. There is also error in this, to wit : That the judgment aforesaid in form aforesaid Full CoirRt. 
is given for Our said Lady the Queen, whereas the said judgment, by law of this 
Province of British Columbia, and Dominion of Canada, ought to have been given 
against Our said Lady the Queen, and for the said Samuel Greer ; therefore, in that 
there is manifest error ; and the said Samuel Greer is ready to verify, and prays that 
the judgment aforesaid, for the said errors and other errors appearing in the record and 
proceedings aforesaid, may be reversed, annulled, and wholly held for nothing, and that 
he may be restored to all things which by reason of the judgment and proceedings 
aforesaid he has lost. 

S. Perry Mills. 

Whereupon the Attorney-General, on behalf of the Crown, joined 
in error. 



The case came on to be heard before Crease, Walkem and Drake, 



JJ. 



Davie, A.-G,, now moved to quash the writ, on the ground that none Argument, 
of the errors assigned were questions of law that could not have been 
reserved at the trial, or were refused to be reserved, citing section 266 
of the CriTiivrud Procedure Act; Morin v. The Queen, 18 S. C. R, 
407 ; Reg. v. Broum, 24 Q. B. D., 357. 

MiUs objected that the Crown, having joined in error, was precluded 
from now making this motion. 

The Court decided to hear the appeal, subject to the motion. 

Mills, for the plaintiff in error, referred to Hale's Pleas of the 
Crown, vol. 2, pp. 296, 307 ; Bisho))S CHrninal Procedure, vol. 1, 
§ 1,000; State v. Patterson, 12 Am. Rep., 200 (Vt.); Sergent v. Rob- 
em^ts, 11 Am. Dec, 185 (Mass.) 

Davie, -4 .-(?., contra With regard to the Judge going into the 
jury-room. Lord Hale's statement is wholly unconfirmed by any sub- 
sequent English authority, and instances of such a practice by English 
Judges are not uncommon ; and as to the American authorities, I sub- 
mit they ^s QQ g^ide whatever in matters of practice. 

The other errors assigned are fully met by the provisions of the 
Criminal Procedure Act, which render them unavailable to the 
plaintifi in Error. 

Beg. V. Martin, 12 Cox, 204; DougaU v. Regina, 22 L. C. J., 138; 
Reg. V. SpnmU, 1 B. C, Pt. 2, 219; 12 S. C. R, 146 ; Reg. v. Winsor, 10 
Cox, 276 ; L. R., 1 Q. B., 289, 390, were also referred to. 



I 
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Full Coobt. The Court took time to consider, and on March 22nd, 1892, the 
March, 1892. learned Judges delivered the following judgments : — 

^"''^ Crease, J. :— 

This matter comes before us on a writ of error, bringing up the 
record and proceedings at the trial of Samuel Greer at the late Assizes 
holden at New Westminster before the Honourable the Chief Justice, 
for an assault occasioning actual bodily harm, of which he was found 
guilty and sentenced to twenty -seven months' hard labour in the peni- 
tentiary. 

The Attorney-General, on behalf of the Queen, joined in error upon 
all matters assigned by the prisoner as error on the record, and denied 
all allegations not properly part of the record. 

The Attorney-General made a preliminary motion to quash the writ 
of error and all proceedings thereunder, on the grounds that under 
section 266 of chap. 174 of the Dominion Criviincd Procedure Act, no 
writ of error can be allowed in any criminal case, unless it is founded 
Judgment of on some question of law which could not have been reserved, or which 
' ' the Judge presiding at the trial refused to reserve for the consideration 
of the Court having jurisdiction in such cases, and that there were no 
law points reserved here. 

It is true that if the present application comes strictly under that 
description the Attorney-General is entitled to succeed ; but I ana of 
opinion that this writ of error must not be quashed on this section 
alone ; and in deciding on so important a matter it will be satisfactory 
to ascertain how far an opinion of the Court confirmatory of the 
learned Chief Justice s decision may be arrived at, after careful exam- 
ination of all the alleged errors, when viewed in the light of the 
existing provisions of our Dominion criminal law. I will therefore 
now proceed to take the grounds of error in the order in which they 
are assigned. 

The first ground (affecting the grand jury) states that the indid- 
Tnent against Samuel Greer does not appear by the record to have 
been found by good and lawful men of the New Westminster Jury 
District, as required by sections 5 and 6 and the other provisions of 
the Jurors* Act, chapter 64, British Columbia Consolidated Statutes, 
1888. 

The second ground of error (which affects the petit jury) is thafc the 
t7*ial of the said Samuel Greer did not take place before good and 
lawful men of the New Westminster Jury District, under the said 
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Jurors' Act It is to be observed that both the grand and petit juries Full Court. 
were composed of good and lawful men taken from the Coimty of March 1892. 
Westminster, which embraces within its geographical limits the New — ~ — ; 
Westminster Jury District. The first ground did not occur during v. 

(but before) the trial of Greer, which, according to Morin v. Tfie 
Qiieen, 18 S. C. R. 407, commenced with his arraignment on the 
swearing in of the petit jury ; and, consequently (no objection having 
been taken to the indictment on this ground), by section 143 cannot 
be the subject of a writ of error. The second ground might have been 
a ground of error, but the alleged defect is cured by section 246 of the 
Dominion Criminal Procedure Act, which states that no omission to 
observe the directions contained in any Act, as respects the qualifica- 
tion, selection, balloting, or distribution of jurors, the preparation of 
the jurors* book, the selecting of jury lists, the drafting of panels from 
the jury list, or the striking of special juries, shall be grounds for 
hnpeaching any verdict, or aludl be allowed wpon any writ of error or 
appeal to be brought upon any judgment rendered in any criminal 
case. 

The third and fourth grounds of error are stated to be that the Judgment of 
Judge who tried the case, after his charge was concluded in Court and ^®***» • 
the jury had retired — at their request and in the presence of the pris- 
oner, but not of the Attorney-General — visited the jury in the jury- 
ixx>m and made a further direction to them. In this it is to be 
observed that this statement does not properly form part of the record, 
and, consequently, besides the joinder in error is traversed by the 
Attorney-General. The Judge's charge is not part of the record. 
The only valid way in which the objection here stated could have been 
effectually raised would have been for prisoners counsel to have 
brought up the point at the trial, and have got the presiding Judge to 
have either reserved or refused to reserve it. In either of which 
events it could have been considered by the tribunal appointed for 
dealing with such cases. The trial, it must be remembered, commenced 
with the arraignment and lasted until the sentence was passed. That 
interval was the only period during which such an objection could 
have been effectually taken. This not having been done, and the 
point not having been then raised, it cannot now be considered in 
error, under the authority of section 266 of the CHminal Procedure 
Act, which I have already quoted. So that there is no error here. 

In dealing with this third ground of error, prisoner's coimsel dwelt 
on a statement, some two hundred years old, of Lord Hale, in his 
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t'uLL CouftT. History of the Pleas of the Crown, II., p. 296, that the petit jury, 
M ch 1892 ^^^ retiring to their jury room in charge, may desire to hear one of 

the witnesses agfain. This can be done in open Court. If not done in 

Greer , 

r, open Court (p. 307), this appearing by examination in Court, and 

Retina, indorsed upon the record or postea, will avoid the verdict. 

On this point, Reg. v. Martin, 12 Cox, C. C. 204, was referred to, 
but it is not in point There the jury, after they had been charged 
and retired, desired a view, during which certain questions were asked 
by the jury of the witnesses to point out the locality, neither Judge, 
counsel, nor prisoner being present, nor the circumstance commented 
on upon their return into Court The Court of Crown Cases Reserved 
sustained the conviction. 

Lord Hale then goes on to say : "A jury, after reth'ing, may desire 
to ask a question of the Court for their satisfaction, and it shall be 
granted so it be in open Court" But he does not add if it does not 
take place in Court (as in the case of witness&s so doing), it shall })e 
entered of record and avoid the verdict, which is what the prisoner's 
counsel contends for. 
Judgment of However inadvisable it may be for a Judge to communicate with a 
GreaM, J. jm-y after they have retired, and in my opinion it is a custom more 
honoured in the breach than in the observance, such has been the 
common practice of the British Judges down to the present time for 
a long series of yearH, and is therefore not unlawful. 

Several American authorities and cases on this subject were referred 
to — The Stfite v. PaUei^son, 12 Am. Rep. 201 (Vt.), and Bishops 
Criminal Procedure, Vol. I., § 1,000 — to show that in certain of the 
United States all communications between Judge and jury after they 
have retired must be in open Court, or verdict would be avoided. But 
there is nothing before us to show that this practice is uniform through- 
out the United States. 

That formerly it was not the practice in the State of Massachusetts we 
find from the report of Sargent v. Roberts, 11 Am. Dec, p. 185 (Mass.), 
in which State (while it is now settled that no such communication 
may be had with a retired jury save in Court, on penalty of a new 
trial) the report of the case clearly shows that previous to that decision 
the practice in that particular State had been exactly the other way, 
and that this case introduced a new practice there. But we cannot 
properly be guided by American practice in criminal matters. Every 
American State may have its own criminal practice, and possibly in no 
two States are they exactly alike. Their criminal laws, too, in several 
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respects are, we know, different from ours, and though the principles Full Court. 
on which their criiuinal laws are based are the same as our own, and ^arch, 1892. 

their authorities are very valuable to us as authorities on the abstract ~ 

Greer 

principles of law as applied to a new country, and are always referred v. 

to with great and deserved respect, it is utterly impossible for us to koi^a. 
be guided by their practice in dealing with cases governed exclusively 
by our own law and practice ; and under these latter it is clear, upon 
the authority already cited, that there is, on the third and fourth 
grounds here alleged, neither mistrial nor error. 

The fifth ground is practically the same as the first and second, 
which have already been treated of, and under which it has been shewn 
that error does not lie. 

The sixth ground is : Tliat it does not appear by the record that 
Greer committed any offence known to the law in the County of New 
Westminder. In other words, the record does not show where the 
offence was committed. In this case, the description of the particular 
locality where the offence was committed is not required by the law ; 
nor is it necessary to put a venue in the body of the indictment, unless Judgment of 
the proof of the locality is necessary in proving the offence. " British * 

Columbia, County of New Westminster," the venue in the margin, is 
the venue for all the facts stated in the indictment 

By section 245 of the Criminal Procedure Act, no judgment upon 
any indictment for felony or misdemeanor shall be stayed or reversed 
for the want of a proper venue where the Court appears by the indict- 
ment to have had jurisdiction over the offence. 

It was the same in the Sirroule case, where the recor^ contented 
itself with a general venue, "British Columbia, to wit:" Such an 
objection as the defect alleged to exist here on the face of the indict- 
ment, should have been taken under section 143 of the Criminul Pro- 
cedure Act before plea pleaded, €md the Act says "not afterwards." " No 
motion in arrest of judgment," that section adds, "shall be allowed for 
any defect in the indictment which might have been taken advantage 
of by demurrer, or amended under the authority of the Procedure 
Actr 

So there is no ground of error here. 

Oround seven is an objection that the judgment roll is defective, in 
that the jurors are described as " chosen, tried, and sworn," instead of 
"selected, tried, and sworn," and that the premises are not defined 
with sufficient clearness. 
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Full Coubt. This is no ground of error. The record is really an abstract of the 
March 1892. hidictment, and follows the form used in Archbold*s Crown Practice, 

and employed in the Sproule case, 12 S. C. R. 146, in appeal, where 

V. the record, compiled in a similar manner, was affirmed in every point. 

Reoina. "After verdict in such an offence as this," section 246 says, "judg- 

ment shall not be stayed or reversed because of any defect of the jury 
process or summoning of jurora" 

And the same observations apply to ground eight, namely : That, by 
the record, James Ironside and other jurors were ordered by the Court 
to stand aside before the jury empanelled had been returned by the 
sheriff. Section 247 of the Procedure Act says that no omission to 
observe the directions contained in any Act as respects the qualification, 
selection, balloting, or distribution of jurors, the preparation of the 
jury lists, etc., shall be a ground of impeaching any venlict, or shall be 
allowed for error upon any writ of error or appeal to be brought upon 
any judgment rendered in any criminal case. 
Judgment of Therefore, this objection that there was error in the Attorney- 
' ' General setting aside Jatnes Ironside and some other jurors before the 
trial jury was empanelled is of no value after verdict. It was not 
shewn that the jury had tieen empanelled before these were ordered 
to stand aside. 

In no case did defendant allege a diminution of the record to correct 
the record; nor was there any challenge to the array. All the 
objections now taken to the return to the writ of error are valueless. 
They are too late after joinder in error and argument — Dunn v. Rey. 
12 Q. B. 1026-1031. All the grounds of objection are answered by 
these three sections — sections 104, 143, 244 — and distinctly met by 
section 246 of the Pi\>cedure Act And not one of these points was 
mentioned at the trial at all. 

For all these reasons I am of opinion that the judgment of the 
Court below should be affirmed. 

Walkem, J. : — 

Judgment of The plaintiff in eiror was convicted on the 14th December last at 
Walkem, J. ^j^^ jj^^ Westminster Assizes, held by the learned Chief Justice, of an 
assault occasioning bodily injury to Thomas J. Armstrong. He after- 
wards obtained a writ of error to test the validity of his conviction on 
several groimds, which I shall presently refer to. On his case coming 
before us the Attomey-Genercd moved, as a preliminary proceeding, to 
quaah the writ, as none of the grounds assigned had been reserved at 
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the trial. The motion being an important one we reserved our decision Full Court. 
upon it ; and it was arranged that the argument of the case should, as j^^rch 1892. 

a matter of convenience, proceed, but subject to the result of the — 

motion. We have, therefore, now to first decide whether the motion v. 

should be granted or not ; for, if granted, the case of the plaintiff fails 
without more. In support of the motion the Attorney-General relied 
upon sec. 266 of the Criminal Procedure Act (Rev. Stat. Can. ch. 174), 
which is as follows: — "No writ of error shall be allowed in any 
criminal case unless it is founded on some question of law which could 
not have been reserved, or which the Judge presiding at the trial 
refused to reserve for the consideration of the Court having jurisdic- 
tion in such cases." 

Now it is clear from the record — by which alone we, as a Court of 
Error, must be guided — that none of the errors now alleged were 
reserved; nor was there any request to, or refusal by, the learned 
Chief Justice to reserve any of them. The question, however, remains 
— Is there amongst them any one or more which, in the language of 
the section, " could not have been reserved," even if the plaintiff in Judgment of 
error had so desired? In my opinion there is; for I consider that the * ®"** * 
objections now made to the constitution of the grand and petit jurors 
that respectively indicted and tried the plaintiff in error are objections 
to the trial court or tribunal to try ; and, as such, necessarily existed 
before the trial, and hence could not have been made at or reserved 
during the trial. In MoHn v. The Qusen, 18 S. C. R. 407, the Judges 
were equally divided in opinion as to when a trial by jury may be said 
to commence — one-half of the Court holding that it commences before 
the jury is sworn, and the other half after the jury is sworn. I take 
the latter view, which was the view expressed by Chief Justice Ritchie, 
Mr. Justice Strong, and Mr. Justice Fournier. The judgment of Chief 
Justice Ritchie appears to me to be unanswerable. It is based on 
dicta of English Judges, including such eminent ones as Lord Campbell 
and Barons Parke and Alderson. Baron Alderson was of opinion that 
" trial is a very technical word ; " and according to Baron Parke " it 
only begins after the prisoner is given in charge to the jury," which 
means, as every practitioner knows, after the jury has been empanelled 
and sworn. It follows from what I have said that the motion to quash 
the writ of error cannot be upheld, as the alleged errors in relation to 
the constitution of the jury are sufficient to support the writ for the 
purpose of having them considered. But of what avail is this to the 
plaintiff in error ? Although I have a decided opinion in respect of 
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Full CJourt. them it is useless to express it ; for the Legislature has declared in 
March 1802. section 247 of the same Act that after verdict " no omission to observe 

— the directions in any act as to the qualification and selection * * 

V. of jurors shall be a 'ground for impeaching' that 'verdict/ or shall be 

^^^^^' allowed for error upon any writ of error." This explicit langua^ 
practically prohibits this as well as every other Court in Canada 
from allowing the objections referred to. The same is to be said 
of the objections taken to the venue, to the frame of the indict- 
ment, and to that of the record. Section 104, for instance, enacts that 
" it shall not be necessary to state any venue in the body of any 
indictment; and the district, county, or place named in the margin 
thereof shall be the venue for all the facts stated in the body of the 
indictment," etc.; and by section 143 " Every objection to any indict- 
ment for any defect apparent on the face thereof shall be taken by 
demurrer or motion to quash the indictment before the defendant has 
pleaded, and not afterwards." 
Judffment of As to the frame of the record, section 244, is as follows: " In making 
up the record of any conviction or acquittal on any indictment it shall 
be sufficient to copy the indictment with the plea pleaded thereto 
without any formal caption or heading, and the statement of the 
arraignment, and the proceedings subsequent thereto, shall be entered 
of record in the same manner as before the passing of this Act" 
Enactments so unequivocal require no authority to support or explam 
them ; but if authority were needed, Sprotdes case, decided by this Court, 
1 B. C, Pt. 2, 219, and approved of by the Supreme Court of Canada, 
12 S. C. R. 146, is in point. Apart from this the record in the present 
case closely follows the type of record approved of in Elngland and set 
out in "Archbolds Crown Office Practice." One more objection 
remains to be disposed of ; and I shall state it as it appears in counsels 
brief or summary of the assignment of errors : " The learned Chief 
Justice after the jury had retired to consider their verdict (at the 
request of the jury) went to the jury-room and gave the jury further 
directions. Greer was present with the Sheriff, but it does not appear 
that the Attorney-General, who prosecuted for the Queen, was present 
The plaintiff in error will contend that the Chief Justice s charge must 
be in open Court ; that the jury-room was not an open Court, nor 
were the further charge and directions given in the presence of the 
said Attorney-General and Samuel Greer." The substance of all this 
is: — 



\ 

1 
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1st. That the learned Chief Justice, at the jury's request, went Full Couet. 
to their room, but accompanied, by way of precaution on his part, by March 1892. 

the accused and the Sheriff: — r 

Gbeeb 

2nd. That he there gave directions to the jury (which are not v. 

stated) : ^««^''*- 

3rd. That the Crown was not represented on the occasion ; and 

4th. That for that reason and, as the jury-room was not the Court- 
room, the directions so given, whatever they were, invalidated the 
trial. 

Three American authorities were cited in support of this contention : 
Sergent v. Roberts, 11 Am. Dec. 185; The State v. Patterson, 12 Am. 
Rep. 205; and section 1000 of the first vol. of Bishop) on Criminal 
Procedure. Eng^lish authorities were also cited, to which I shall refer 
later on. In both of the American cases the communications between 
the Judge and the Jury were by correspondence, which was undis- 
closed to the parties or their counsel. For that reason they were 
deemed ground for a new trial. Bishop's statement of the American 
practice, as expressed in the section cited, is that no communication ju^jg^gn^. ^f 
whatever between Judge and Jury is permissible except in open Court, Waikem, J. 
and after notification to the parties and their counsel to attend. But 
this statement would appear to be open to qualification, for in section 
2555 of Thompson on Trials, instances are given of the different views ' 
held by different State Courts on the question. One Court, for instance, 
went the length of holding that there was mistrial because the 
Judge passed through the jury room and suffered "the jury to put 
questions to him without answering them." On the other hand, it was 
decided in the State of Maine that " a written communication sent by 
the jury openly and in presence of counsel," was permissible. Again, 
"where a jury required further instructions and the Judge, after 
calling upon counsel for the defendant to go with him, who refused, 
and after seeking the defendant himself, who could not be found, went 
into the jury room and gave them the information they required," it 
was held by a New Jersey Court that there was "no error;" and, 
" where a Justice of the Peace, in response to a request of the jury^ 
went to their room and gave a correct answer," a New York Court 
refused to set aside the verdict on that account. The last three cases 
are certainly directly opposed to the contention before us. The 
principal English authority to which we were referred is the following 
in Hale's Pleas of the Crown, vol. 2, p. 296: — "The jury may desire to 
propound questions to the Court for their satisfaction, and it shall be 
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Full Court, granted so it be ia open Court." Although this passage was written 
March, 1892. ^^^^ 200 years ago, it is remarkable that not a single English case 

can be found which supports or confirms it. There are other passages 

„^ in Hale which have either been overruled by judicial authority or been 

Reoina. allowed to become obsolete. On page 297, vol. 2, it is stated that if 
the jury " agree not before the departure of the Justices of jail-delivery 
into another county, the Sheriff must send them along in carts, and the 
Judge may take and record their verdict in a foreign county." Is 
it necessary to say that such a practice is unknown now? As to 
polling a jury, the same author observes (p. 299) that " if the jury say 
they are agreed the Court may examine them by poll. In SprouU'B 
case the contrary, however, was held to be the law now. Another 
well known passage may be referred to (see p. 297) : — " The jury must 
be kept together without meat, drink, fire, or candle, till they are 
agreed." The observations of Sir James Stephen on this subject in his 
History of the CnTiiinal Law of England, vol. 1, p. 305, are well 
worth quoting: — " It is," he observes, " a remarkable illustration of the 
Id t f ^^S^®'^^^ ^^^ *'^® criminal law on points which one would have thought 
Wfakem, J. could not have remained undecided, that till very modern times indeed 
it was impossible to say what was the law in cases in which the jury 
could not agree; and it was possible to maintain that it w&s the duty 
of the presiding Judge to confine them without food or fire till they 
did agree. It was, however, solemnly determined in 1866, in the case 
of Winsm^ v. Regina, L. R. 1 Q. B., 289, 390, that in any case regarded 
by the Judge as a case of necessity the jury may be discharged and the 
prisoner committed and tried a second time; and that a Judge is justi- 
fied in regarding a case in which the jury are imable to agree after a 
considerable length of time as a case of necessity. One result of this 
decision has practically been to obviate the objections usually made to 
the rule requiring unanimity in jurors, all of which turned on the notion 
that the law required the jury to be starved into giving a verdict" 

It will thus be seen that there has been a signal departure from the 
practice of our ancestors, 200 years ago, with respect to polling juries, 
carting them from place to place, and barbarously coercing them, by 
starvation, into finding a verdict. This is also true in regard to the 
practice which Hale informs us regulated communication between the 
Judge and the Jury in his day; for, in the recent and very important 
trial, in the English Divorce Court, of the action brought by Lady Russell 
against her husband for judicial separation, on the ground of cruelty, 
communications in writing passed betweeii the Judge and the Jury 
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after the latter had retired to consider their verdict. The circumstance full Ck)URT. 
is thus reported in the Times of 5th Dec, 1891 : — "The jury retired to j^i^j.^.^ jgg2 

consider their verdict at 5:15 p.m. After they had been absent just 

half an hour, a written communication was sent from them to the v. 

learned Judge, who addressed to them a letter in reply. At 6:10 p. m. Rboina. 
the jury came into Court, and in answer to the formal question put to 
them, the foreman stated that they had agreed upon their verdict, 
which was that Lord Russell had not been guilty of cruelty towards 
his wife." Now, I admit that such a report is not authoritative, but 
there is no reason to doubt its accuracy. Eminent counsel —Sir Edward 
Clarke and Sir Charles Rus.sell — respectively represented the parties to 
the action; yet the written communication between the Judge and the 
Jury, though not disclosed at the time, were not objected to as either 
unprecedented or evil in principle. What occurred in the present case 
was assuredly less objectionable; for the communication between the 
learned Chief Justice and the jury was not private, but open and in 
the presence of the accused and the Sheriff, and to the knowledge of 
the Attorney-General, who elected, as he had a riffht to do, not to be , , 

„„ , - . ' , , . , Judgment of 

pr&sent. What the nature of the communication was is not stated; Wiakem, J. 
and it is fair to assume that it was not prejudicial to the accused, 
otherwise his counsel would have certainly complained of it. But even 
if the communication had been contrary to English practice, we would 
be precluded by section 266, which I have already referred to, from 
giving any effect to the objection now taken, as it was not taken at 
the trial. No Judge can supersede the law. He cannot set himself 
above it, or alter or mould it to suit his own views or the views of 
others. He must administer it, and where it is clear and explicit, as in 
the present case, must obey it and insist upon its being obeyed. Every 
ground of error which has been advanced is declared by the several 
enactments, which I have quoted, to be untenable. The present crim- 
inal code and system of procedure have been framed on humane and 
enlightened principles, and according to those principles the plaintiff" 
in error has been tried. What more could he expect? As to the jurors 
that tried him, he had a voice in their selection, and it must therefore 
be assumed that they were acceptable to him. There is no suggestion 
that they brought in a verdict contrary to the evidence, or acted other- 
wise than in accordance with a conscientious discharge of their public 
duty. The judgment of the learned Chief Justice must therefore be 
affirmed, and, on the present application, judgment entered for the 
Crown. 
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Full Court. DraKE, J. : — 

March, 1H92. I am of opinion the judgment of the learned Chief Justice should be 

""oiiiir" affirmed. 

»• The first and second grounds of error assigned are that the grand 

and petit jury are by the record stated to be taken from the County 
of Westminster, and not from the District of New Westminster, as 
established by the Jurors' Act, chap. 64 (Consolidated Statutes, B. C. 
1888). This is a point which did not arise at the trial, because the 
trial commences with the arraignment of the prisoner and swearing in 
of the petit jury (Morin v. Regina, 18 S. C. R. 407), and if it was not 
for sections 246 and 247 of the Procedure Act it would be ground of 
error under section 266 of the same Act. But sections 246 and 247 
say that judgment after verdict shall not be stayed or reversed by 
reason that the jury process had been awarded to a wrong officer, nor 
for any misnomer or misdescription of the officer returning such 
process, or of any of the jurors, and no omission to observe the direc- 
tions contained in any Act as respecting the qualification, selection, 

Judgment of balloting, or distribution of jurors, the preparation of the jurors' book, 
Drake, J. the selection of jury lists, the drafting panels from the jury lists, shall 
be ground for impeaching any verdict, or be allowed for error upon 
any writ of error or appeal. 

The selexition of the jury from the County of Westminster is an 
omission to oljserve the directions of the Jurot^s* Act, which says 
the jury are to be summoned only from the district as established by 
the Jurors* Act, which in this case is the Electoral District of New 
Westminster and New Westminster City, except the Coast District 
and Queen Charlotte Islands, the County of Westminster being 
a larger area than the New Westminster Jury District as above 
defined, but including that district within its boundaries. This assign- 
ment of error then is contrary to the express language of the statute. 
The objection could have been raised in another shape. 

The next ground of error is that the learned Judge after charging 
the jury, at their request went into the jury-room, the prisoner being 
present, and further charged them. I do not understand how this 
statement appears on the record. The record consists of the following 
particulars: First, the Court; then the grand jurors by whom the 
indictment is found; the time and place when and where it was 
found, and that it was found on oath. These pai*ticulars form tlie 
caption which by section 244 of the Procedure Act are no longer 
required. 
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The next document to be set out is the indictment. Then comes the Full Goubt. 
statement of the appearance of the defendant, his arraignment, plea, March, 1892. 
joinder of issue, award of jury, process, verdict, allocutus, and sentence. — — 

The charge of the Judge to the jury is no part of the record, and the ^• 

only mode of taking objection to the charge, or to any action on the 
part of the trial Judge, is by stating an objection and obtaining a 
ruling of the Judge thereon, either reserving or refusing to reserve the 
point. If this step was not taken it cannot be considered in error 
under section 266 of the Procedure Act, This was a matter that arose 
at the trial and could have been questioned, but was not, as appears 
by the record. 

The prisoner's counsel cited a dictum of Lord Hale, in Hale's Historia 
Placitorwm Coronce, where that Judge says that " if the jury desire 
to ask any question after having retired to consider their verdict, it 
should be in open Court ; " and he goes on to say that " il' the jury 
desire to have the evidence of any witness repeated it should be in 
open Court." For the latter, authorities are cited, and in the case of 
Reg. v. Martin, L. R. 1, C. C. R 378, this point is discussed. Since the Judgment of 
time of Lord Hale no authority was cited or could be found, either in * 

civil or criminal cases, showing that a communication between the 
Judge and a jury has l^een held to amount to a mistrial. The custom 
of answering questions put by the jury to the Judge after the jury 
have retired has been a common practice in the English Courts. As a 
matter of expediency I think the better practice would be that pro- 
pounded by Lord Hale, but I do not consider it a ground of mistrial 
or error. 

Two American authorities were cited. State v. Patterson, 45 Vt. 
308, 12 Am. Rep. 200, and Sergent v. Roberts, 11 Am. Dec. 185, in 
which it was held to be error for a Judge to communicate with the 
jury, not in the presence of counsel for both sides, and the Judges in 
those cases mentioned that that practice had up to that time been very 
common, and they evidently laid down a new rule for future guidance. 
American cases are of great use in questions of principle, and valuable 
aid has often been derived from the decisions of Judges of American 
Courts, but in questions of practice they are no guide, as each 
Court is in fa^ct the authority for its own procedure and practice, 
unless controlled by some supreme authority. I cannot, therefore, 
accept these cases as authorities governing our practice of crimini^ 
law, 
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Full Coihit. The fifth assignment of error is that it does not appear by the record 
March 1892 ^^^^ *'^® grand jury had jurisdiction over the subject matter of the 

presentment to find the indictment against the prisoner. 

V. This point is identical with the first error assigned, and has been 

Reoixa. digposed of. 

The sixth error assigned is that it does not appear by the record 
that the defendant committed any offence known to the law in the 
County of Westminster or Province of British Columbia. 

The point stated for argument on this assignment of error is that by 
the record it did not appear where the offence for which defendant 
was tried was committed. 

This is not a ground of error, as it is not necessary to state any 
venue in the body of the indictment unless local description is required, 
and the district or county named in the margin thereof shall be the 
^Se'^X venue for all the facts stated ; and under section 1 43 of the Procedure 
Act, every objection to any indictment for any defect apparent on the 
face thereof shall be taken before plea pleaded, and not afterwards; 
and no question of law was reserved at the trial, and the record shows 
a venue which governs the whole of it. 

Assignments of error seven and eight are not well taken. In my 
opinion, the record is sufficiently clear ; it follows the form of record 
set out in Archbold'a Criwinnl Pleading, which do not materially 
differ from the form given in Taschereau, but if a record is imperfectly 
returned the plaintiff in error should allege a diminution of the record, 
but it is too late to do so after errors have been assigned, joinder 
therein, and argument thereon — Dunn v. Reg., 12 Q. B., 1026, 1031. 

I am, therefore, of opinion that the judgment of the Court below 
should be affirmed. 

Conviction affirmed. 
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CREASE, J. 
Jan., 1892. 

In re CLOSE & BERRY. In rt 

Close ft 

CkauxUalum of retail liquor lieenee obtained clandestinely and in violation of StcUutory '"^»»z. 
requiremeniJi — Court HouMj meaning of— Duly of Licensing Court in considering 
applications for licences, 

A retail liquor licence which was obtained clandestinely and without due regard to 
preliminary statutory requirements was ordered to be cancelled. 

A school-house which had been used on several occasions as a place of meeting by a 
licensing Court, is not a Court House within the meaning of section 11 of the 
Licenses Act. 

On an application for a retail licence, to obtain which a petition is necessary, the 
Magistrates are bound to consider all the circumstances that make against as 
well as in favour of granting it, and are justified in refusing it if, for good reasons, 
they are satisfied that it ought not to be granted. 

A.PPEAL by sunimoDS under section 34 of the Covunty Courts Act, 
1888, made by one WoUey against the issue of a retail liquor licence 
to Close & Berry, under circumstances that appear in the judgment. 

Irving for the appellant ; Walker for the respondents. 
January 14th, 1892. Crease, J., sitting as a County Court Judge: — 

This was an appeal by summons under section 34 of the County Judgment 
Courts Act, 1888, made by Clive Phillipps-Wolley against the grant of 
a retail licence to James Hugh Close and James Reuben Berry for the 
Pavilion Saloon at Oak Bay, on the ground that such licence was 
obtained by fraud and in a manner contrary to law. 

The grounds of appeal, briefly stated, were non-compliance with the 
requirements of the Licenses Act, cap. 73, Consolidated Acts, 1888, 
namely: — 

1. Under section 11: In not posting a copy of the notice of the 
intention to apply for a licence to two Justices of the Peace of the 
district, on the outer door of the Court House nearest to the Pavilion 
Saloon, the place in respect of which such petition is made. 

2. Under section 13: In that Berry had not been a resident of the 
Pro\dnce for twelve months at the time of applying for the retsdl 
licence. 

3. Under section 18 : In that no petition or requisition sufficient to 
satisfy this section was obtained, in that is was not signed by two- 
tliirds of the residents — where the licence applied for is for Oak Bay. 
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Judgment. 



The Pavilion Saloon is a Hmall lightly constructed building, without 
bed-room or any other convenience, either of a dwelling bouse or hotel, 
and merely is a saloon for the selling of intoxicating liquors by retaO 
at Oak Bay. 

It is situated on a street near the sea-shore, on a lot on the new 
suburban place; a map of which, by Messrs. Crane, McGregor & Boggs, 
was produced to the Court, but was not exhibited before the Licensing 
Magistratea 

This tract of land was laid out by the Oak Bay Improvement Com- 
pany, but practically not opened up until May last, when tram-cars 
ran down to Oak Harbour. The number of residents, all told, in Oak 
Harbour appears to be three — Berry, the applicant, one Harris, and 
Oive Phillipps-WoUey (the present complainant, who has from the 
first openly opposed the grant of the licence to the saloon, as calculated 
to attract to it an undesirable class of customers). 

Those appear to be all who live in the immediate neighbourhood, 
within the townsite of Oak Bay, as laid out on the map, and the 17 
acres immediately adjoining. 

There is no house of any size, except Mr. WoUey's. The saloon is 
not in any thoroughfare from one district to another, the travellers 
along which might require refreshments on the way, and depends 
entirely for its maintenance upon the casual transient passengers from 
Victoria by the electric tramway to Oak Bay. 

It was used, before Mr. James Berry and Mr. Close took it over, as 
a dancing as well as drinking saloon. That, however, was discontinued 
when the present applicants took possession in August last 

Against their management there has been no complaint whatever. 

In August last two ex-policemen, Miller and Bloomfield (the latter 
as agent for the applicant), were set to work to procure signatures to 
a petition, or requisition, of residents in favour of the grant of a retail 
licence to James Berry alone for this Pavilion Saloon. James Hugh 
Close's name was not even mentioned in it. 

Altogether, from August to the 14th December, only 43 signatures 
were obtained to it, two or three of whom were ladies and four dealers 
in liquor. Miller, who collected the names, very honestly stated that 
his instructions were to collect all the names he could of residents in 
favour of this grant outside of the municipal limits of Victoria District. 

Accordingly we find in the requisition the names of persons residing 
at Victoria Gardens, beyond the Gorge, at least six or seven miles 
away from this saloon, and persons residing along the Mount Tplmie 
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road, and miles away at Cadboro Bay, and other places where they 
could presumably have no interest whatever in a saloon at Oak Bay. 

Mr. F. G. Walker, counsel for the applicants, after the names and 
residences were disclosed, very ingeniously attempted to show that 
"settlement" must reasonably be construed to include a tract of land, 
skirting along the municipality of Victoria in a line northward across 
Mount Tolmie road to a point from which, striking to the eastward, it 
could be made to include Cadboro Bay, and exactly to enclose within 
such limits the bulk of the names which found themselves in this 
petition. But that was an ex post facto limitation to suit his client 
and not in accord with the canvass made by Miller, or as I consider 
the law. 

It only required a glance at the voters* list of Victoria District, 
which was produced in evidence, to see that the 43 names on the petition 
bore no proportion whatever to the number of residents in Victoria 
District, who, I take it, were the residents legally entitled to expreas 
their views on the subiect. And if it should be contended that the 
word " settlement," coming after town or village, was not capable of so 
large a construction, that would reduce the area for " residents " to Oak 
Harbour itself, which would be reducing the Act to an absurdity. I 
think, therefore, this petition does not fulfil the requirements of section 
18. Moreover, Mr. Close is excluded from its provisions and advan- 
tages and not entitled to a licence. And as Mr. R. Ward in his evidence 
shows that Mr. James Berry had not been at the time of his application 
a resident in the Province for twelve months, and his evidence is not 
contradicted, I think on that ground also the petition, were it other- 
wise correct and in order, fails of effect; and the decision of the Magis- 
trates in accepting it was wrong. While on the subject of the con- 
struction of the legislation, I may add that many presiding Magistrates 
are under the impression that all they have to look to is to see whether 
they have a petition before them, signed by two-thiids of the respect- 
able people anywhere round in the neighbourhood of the proposed 
saloon — indeed, that if they have that, they are under an obligation to 
grant the licence. There could not be a greater mistake. On the 
contrary, they are bound, in duty, to see and consider carefully every 
circumstance around them which tends against the granting of the 
licence, as well as those for it. They cannot grant a licence without 
such a requisition ; but if for good reasons they are satisfied it ought 
not to be granted, they are quite justified in refusing it. A licence is 
a privilege granted, after the Magistrates are satisfied it can do no 
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harm. It is not a matter of common right, but the opposite. It is a 
creature of the law, not a matter of necessity, and the Act has, there- 
fore, to be considered strictly. It is a matter too of common experience 
that when a house for the sale of intoxicating liquors is started in a 
country place, away from the immediate supervision of the police, it is 
not long before a constable has to be appointed to prevent excess and 
disturbance therefrom arising. 

I am also of opinion that a copy of the notice of intention to apply 
for the licence should have been posted up (as required by section 11) 
outside the Law Courts in Victoria, which certainly was the nearest 
Court-house to the saloon in question. 

The school-house for Lake District, although it had been used on 
several occasions as the place where Licensing Court had been held for 
the Prairie Tavern licence in Saanich, and others, was not a " Court- 
house " at all, and certainly not the Court-house nearest to the place 
in respect of which the application was made. 

The importance of this was shown by Mr. Ward's evidence, and 
that of Mr. Wolley, who was especially on the lookout for the posting 
of such notice to appear and oppose. 

The Magistrates, too, should have paid some regard to the written 
protest of the persons who oppose the grant. The Act says : " Any 
person '* may complain, not necessarily a '' resident " only. Nor did 
they exercise the discretion entrusted to them by the law, when they 
refused to consider whether and how much the property-holders all 
around the proposed saloon would be injured by the grant of a licence. 
As part of '' the public " they were entitled to be considered, and 
among those to whose interests and convenience " due regard " should 
be had. It was not only the portion of the public who would wish to 
use the saloon who were contemplated by the Act as " the public." 
Every person likely to be directly affected by its establishment and 
the character of the persons it would be likely to attrcust to the neigh- 
bourhood, were considerations well worthy of Magisterial attention. 

Moreover, the clandestine mode in which the licence was obtained 
calls for comment. There was no good reason why the Licensing 
Court should not have been held at Victoria, where Mr. Ward, an 
experienced Licensing Magistrate, could have, and would have, attended, 
as well as in an out of the way school-house outside of Victoria 
District. John Mount Langley, a Provincial constable, testifies that 
Bloomfield or Miller — I am not sure which, — on the question of where 
to post the notices coming up at the police office, told Langley " he 
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was going to post one copy of the notice at the school-bouse at Lake, 
and one at the Court-house here " (meaning Victoria), and was told by 
Langley " that would be all right." Mr. WoUey, Mr. Ward and Mr. 
Hussey, Superintendent of Police, searched round outside the Court- 
house in vain for this notice, and Mr. Hussey informed the Licensing 
Magistrates of the fact before the licence was granted at the Licensing 
Court. But no attention was paid to his representation. The certifi- 
cate was drawn out by Mr. Bloomfield, the agent of the applicant 
(instead of* by Hussey, the clerk), in the name of Close as well as 
Berry. The names to the petition were avowedly gained under the 
idea conveyed to them by Miller, with the consent of the applicants, 
that a hotel, with every accommodation of boats and seaside pleasure 
resorts was being established, which ladies could safely patronize, 
instead of merely a pavilion saloon for the sale of liquor by retail, and 
the agent of the appellant 'in drawing out the form of certificate 
substituted the word " hotel " for the word " saloon " used in the 
petition, and for which the petitioners actually signed, and from all Judgment, 
these considerations, therefore, and as to the other matters proved 
in evidence, I am of opinion that the complaint of Mr. Wolley has 
been fully proved, and I therefore determine and adjudge that the said 
licence granted to Messrs.|!Close & Berry is and stands revoked and 
cancelled accordingly, and I order that the costs of and incident to 
this appeal be* paid by the said appellants, James Hugh Close and 

James Reuben^Berry. 

Licence cancelled with costs. 



In re LOEWEN & ERB. 



Quieting Titles Act — Title by possession. 



Petitioners obtained for an order for the issue of a declaration of title to them in fee, on 
producing evidence of twenty years' continuous and undisturbed possession, and 
other acts of ownership, payment of taxes, non-payment of rent, and non-acknow- 
ledgment of title. 
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JL ETITION, ex parte, for an order for the issue of a declaration of 
title in fee under the Quieting/ Titles Act. 
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cfRRASK^ J. The facts appear in the petition, which was as follows : — 

March, 1802. 



IN THE SUPREME COURT OF BRITISH COLUMBIA. 



Re LoEW£K 
& Erb. 



Petition. 



In the matter of the "Quieting Tttlbs Act,** and in the matter of Subdivision 

No. 17 OF Lots 654 and 655, Victoria Citt. 



To the Honourable Henrt Perino Pellew Crease, one of the Judges of the Supreme 
Court of BritlBh Columbia : 

The humble petition of Ludwig Eniil Erb and Joseph Loewen, of the City of Victoria, 
in the Province of British Columbia, brewers, carrying on business under the firm name 
of "Loewen ft Erb," 

Sheweth as follows : — 

1. That your petitioners first commenced to carry on the business of brewers in the 
month of August, in the year 1870, upon the portions of the above-mentioned Lots 
Numbers 654 and 655, adjoining the said Subdivision No. 17 of the same lots, and they 
subsequently purchased the said portions, and are now, and have since that date been, 
in continuous occupation thereof. 

2. That at the time of their so commencing business as aforesaid, the said Subdivision 
No. 17 of said Lots 654 and 655 was unoccupied, but the title thereto was registered in 
the name of one Jean Trenis. Your petitioners made many enquiries at the time to 
ascertain the whereabouts of the said Jean Trenis, the apparent owner of the said sub- 
division, but were unable to learn anything of his whereabouts, and, acting under the 
advice of Mr. Leopold Lowenberg, who was a real estate agent at that time, carrying on 
business in Victoria aforesaid, and who had also, under instructions from your petitioners, 
made certain enquiries as to the said Jean Trenis, they entered into possession of the 
said subdivision, and at their own expense erected thereon a wooden building, which 
has since been in their continuous use as a cooper shop, and for other uses in their 
business as brewers, as aforesaid. 

3. Your petitioners have, since the month of August in the year 1870 as aforesaid, 
been in continuous and uninterrupted and undisturbed possession of the said Subdivision 
No 17, and have regularly paid all the municipal taxes levied thereon. 

4. Your petitioners have recently caused other enquiries to be made to ascertain 
where the said Jean Trenis now is, if living, from persons who have been living in the 
City of Victoria for many years, but, so far as they can leam, he is not known, nor has 
any person any recollection of him. 

5. Your petitioners claim, by right of their uninterrupted and undisturbed posseasion 
of the said lands as aforesaid, to be the absolute owners thereof by prescriptive right. 

Your petitioners therefore humbly pray : 

(1.) That their title to the Subdivision Number 17 may be declared : 

(2.) That it may be declared that they are the legal and beneficial owners in fee 
simple in possession of the said Subdivision Number 17, free from all rights, 
interests, claims, and demands whatsoever. 

And your petitioners will ever pray, &c. 

(Signed) Joseph Loewen, 
,, L. EL Erb. 
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Affidavits were filed verifying the statements set out in the petition, crease, j. 

Yates for the petitioners : All that is necessary under the statute ! ! 

(3 & 4 Will. IV., c. 27) to constitute a possessory title to real property ^\^*b,*^ 
is actual possession without payment of rent or written acknowledg- 
ment of title for the statutory period. I refer to Chitty on tStatviea, 
3rd Ed., Vol. 3, p. 30; Dmrine v. HoUoway etal,l4 Mo. P. C. 290; 
ArDonndl v. M'Kinty, 10 Jr. L. R. at 526; Bryan v. Cowdal, 21 W. 
R 693 ; Rains v. BvMon, 14 Ch. D. 537 ; Jack v. Walsh, 4 Jr. L. R. 
at 257 ; Bassington v. Llewellyn, 27 L. J. Ex. 297. 

The learned Judge, after taking time to consider, on the 23rd day 
of March, 1892, made an order that a declaration of title in fee simple 
in possession do issue to the petitioners as prayed, after three months' 
notice in the Daily News and the B. C. Gazette to adverse claimants 
of the application, provided that no adverse claim was filed within 
that time with the Registrar of the Supreme Court. 

Order made. 



FOLEY V. WEBSTER et al full court. 

March, 1892. 

Negligence — Duty of employer to employed — Volenti non Jit injuria — Findings of the Z 

jury — Practice. „ 

Webstkr 
An employer of mill-hands ia bound to take reasonable care that the mill is properly ^t al. 

and safely constructed and fitted with machinery such as to ensure a reasonable 

degree of security to a careful workman, and to provide reasonably skillful and 

careful supervision. 

The maxim Volenti non Jit injuria considered. 

Smith V. Baker, 1891, A. C. 336 ; Clark v. Holmes, 7 H. & N. 937 ; Thomas v. Quar- 
termame^ 18 Q. R D. 685 ; Yarmouth v. France, 19 Q. B. D. 647 ; Patterson v. 
Wcdlace, 1 Macq. 748; Brydon v. SteuHX/rt, 2 Macq. 30; and Weems v. Mathieson, 
4 Macq. 215, referred to. 

Findings of a jury explained and harmonized. 

The €V)urt may allow the plaintiJBf 's pleadings to be amended at the close of the trial 
to meet the facts proved, and in accordance with the lines on which the trial has 
proceeded ; following dough v. London and N. W. R. Co., L. R. XEx. 30. 

It is not competent to an appellant, uno JUUu, to move alternatively for reversal of 
the judgment as entered on the findings of a jury, or for a new trial. O. xxxix. 
and O. xl, R. 4> of the iS^. G. Rules of 1880 explained. Davies v. Felix, 4 Ex. D. 
35 followed. 
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o|Tf V COURT A 

xXCnON for damages for injuries caused the plaintiff (employe) by 
March, 1892. defective machinery in the defendant's mill. The facts are clearly set 
Foley forth in the judgments. The pleadings were as follows : — 

V. 
WSBSTEB 

et al. STATEMENT OF CLAIM. 

1. The plaintilBf it a chainer, and the defendants are the proprietors of a mill in the 
City of VaaoouTer, called the Vanoonver Saw MilL 

2. In the month of April, 1890, the plaintiff was employed by the defendants ss sach 
chainer to work for the defendants in their said mill. 

3. In the coarse of the said employment the plaintiff had to work on a rolling tier or 
rollway for logs, oonstmcted by the defendants for that purposejin their saidjmill. 

4. The said rolling tier or rollway was by the negligence of the defendants constructed 
unsafely and was in an unsafe condition, and unfit for the purpose aforesaid. 

5. The defendants well knew that the said rolling tier or roUwayj was constructed 
unsafely and was in an unsafe condition, and unfit for the/purpose aforesaid, but the 
plaintiff was ignorant thereof. 

6. In the course of his employment it was the duty of the plaintiff, by the use of 

machinery provided by the defendants for that purpose, to move saw logs across the said 

Statement of rollway, and place them upon a carriage on the opposite side of the roUway. 
Claim. 

7. When moving the said logs by means of the said machinery, it was necessary that 

the plaintiff should be provided with proper and sufficient rolling blocks with^which to 
check the motion of the said logs and prevent their rolling upon himself and from off the 
said rollway. 

8. On several occasions prior to the 90th day of April, 1890, the plaintiff notified the 
defendants that the rolling blocks with which the defendants provided him were worn 
out, and were not fit for the purpose for which they were to be used. 

9. The plaintiff also notified the defendants that he would refuse to work longer unless 
proper and sufficient rolling blocks were immediately provided him. 

10. The said defendants on each several occasions promised to immediately provide 
the plaintiff with proper and sufficient rolling blocks, and requested him to continue 
working. 

1 1. The defendants wholly neglected to provide the said rolling blocks, and negligently, 
and carelessly, and unmindful of their duty in that behalf, omitted to take due, proper, 
and reasonable care of the plaintiff in his said employment and work, and improperly 
exposed him to unreasonable risk. 

12. By reason of the premises, whilst the plaintiff was so employed as aforesaid, 
performing his work of rolling logs on the said rollway, one of the logs thereon rolled 
upon him and knocked him down. 

13. The plaintiff *8 leg was broken and crushed by the said log, and he was permanently 
injured and rendered unfit for work, and incurred $95.00 expenses for surgical and 
medical attendance. 

And the plaintiff claims |5,000.00. 
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STATEMENT OF DEFENCE. FULL COURT. 

1. The defendants deny paragraphs one and two of the plaintiff's statement of claim March, 1802. 
80 far as they allege that the plaintiff is a chainer and was employed as such in their poLBY 
mill, and say that he was employed as a log-roller. v. 

2. The defendants deny each and every of the allegations contained in paragraphs . ^ 
foar and five of the Statement of Claim, and say that the said rolling tier or roUway 

was and is in safe and first-class condition, and is of the latest design, well constructed, 
and perfectly sound. 

3. The defendants further say that if the said rolling tier or roUway was unsafe the 
plaintiff well knew the fact, but they were ignorant thereof. 

4. The defendants deny paragraph^) seven, eight, nine, ten, eleven, and twelve of the 
plaintiff's Statement of Claim, and each and every of the allegations therein contained, 
and say in answer thereto that the blocks therein referred to were, and are, in good 
repair and are still in use, and that it was a part of the plaintiff's duty as such log-roller 
to renew the said blocks from time to time as it became necessary, and that if the said 
blocks were out of repair that the plaintiff knew well that fact, but that they, the 
defendants, were ignorant thereof. Statement of 

5. The plaintiff never at any time notified the defendants, or either of them, that the Defence, 
rolling blocks were worn out or unfit for use, or that he would refuse to work longer 

unless proper ones were immediately provided, nor did the defendants, or either of them, 
request him to continue such work, or promise to provide him with other blocks, but 
the defendants repeat the allegations contained in paragraph six, and say that it was 
part of the duty of the plaintiff to renew such blocks from time to time as occasion 
might require. 

6. And the defendants say that if the plaintiff was knocked down and his leg broken, 
as alleged in para^aphs twelve and thirteen of his Statement of Claim, that it was by 
reason of his own negligence and carelessness, and that they are not in any way respon- 
sible for the injuries received. 

REPLY. 

1. The plaintiff joins issue on the defendants* Statement of Defence. Reply. 

2. The plaintiff. says that the terms "chainer" and ''log-roller" have one and the 
same meaning, and are used to designate a person who rolls logs on a rollway in a mill 
by means of a chain worked by steam power, in which capacity the plaintiff in his 
Statment of Claim alleges he was employed by the defendants. 

3. The plaintiff says that it was no part of his duty as such log-roller to renew the 
rolling-blocks from time to time as it became necessary. 

The action came on for trial on May 20th, 1891, before Mr. Justice 
McCretght and a special jury, to whom the learned Judge left certain 
questions which, with the answers, were as follows : — 

1. Was machinery and build of mill good as regards safety of workmen? A. — No. 

2. Were chock blocks sufficient? A. — Nol 

3. (a. ) Was slant of rollway dangerous, (6. ) or did it require sufficient blocks to render 
it safe? A. (a.)— Yes. (6.)— Yes. 
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March, 1892. 



FULL OOL*BT. ^ What was the induciiig eanae or caoaes of aoddeot, having r^ard to sUnt, chock 
blocks, and alleged negligence ? A. — Slant of rollway and defective chock blocka were 
inducing causes. 

PoLKY 5, Coold the plaintilT by the exercise of soeh care and skill as he was bound to exer- 

AM 

Webstkr ^^"^ ^^^ avoided the injury, having regard to the proper discharge of his duties as 
tt al, chainman? A. — No. 

6. Did plaintiff complain of the chock blocks to the person or persons who appeared 
to be the authorized person or persons to whom he should complain ? A. — Yes. 

7. Did plaintiff know of slant? A.— No. 
7a. Damages if plaintiff entitled to recover? A. — $5,000. 

8. Did Bums promise to make chock blocks good ? A. — ^Yes. 

0. What was Bums* position and authority in the mill ? A. — Millwright in charge of 
machinery. 

10. (a) Apart from machinery, was discipline and management of mill good, (h) and 
was want (if any) of such an inducing cauic of accident ? A. — (a) No. (6) Yes. 

11. Was plaintiff aware of the state of the chock blocks ? A. — Yes. 

12. Were defendants, or either of them, cognizant of defect in chock block ? A. — No. 

13. If they were not cognizant, ought they, or either of them, to have been so? A.— 
Yes ; as manager and foreman, the defendant, Mr. Webster, should have taken cogni- 
zance of this matter. 

14. Did they exercise due care as to rollway and blocks being in a safe and proper 
condition ? A. — In his capacity of manager and foreman, the defendant, Mr. Webster, 
appears noi to have exercised due care as to rollway and blocks. 

15. If the rollway and blocks were defective, was it by reason of the personal negli- 
gence of the defendants, or either of them, or did they, or either of them, know ? A— 
The defective condition of the rollway and blocks appears to have been due to personal 
negligence on the part of one of the defendants, Mr. Webster, in his capacity of manager 
and foreman. 

At the trial, Jenns, for defendants, objected to the charge in so far 
as it referred to the questions of the safe build of the mill and bad 
management, on the ground that these were not set up in the pleadings, 
to which the learned Judge replied : — 

"All requisite amendments are to be made, necessary for determining 
plaintiff's claim against the defendants for injuries sustained in the 
mil] ; and the point was examined, too, by counsel as well as the jury 
throughout the defence." 

On June 24th, 1891, a motion was made by McPhiUip8, for plaintiff, 
for judgment, and a cross-motion by Jenna, for defendants, to set aside 
all the findings of the jury on matters outside the record, and for a 
non-suit 

Judgment having been reserved, was delivered on the 29th day of 
December, 1891. 



II.] BRITISH COLUMBIA REPORTS. 141 

McCBEIOHT, J. : FULL COURT. 

This is a motion for judgment on the findings of the jury, and the March, 1802. 
only question before me is what judgment is to be entered on the Foley 
findings of the jury — See Wilson's Judicature Act, p. 416, 5 Ed. If Websteb 
the defendants are dissatisfied with those findings, their course appears ^ ^' 
to be to move for a new trial. I gather this is clearly the law, as 
derived from Davies v. Felix, 4 Ex. D., 32, 37 (C. A.); Rocke v. 
McKerrow, 24 Q. B. D., 463-465 (C. A.) ; and see Potter v. Cotton, 5 
Ex. Div., 137 (C. A.) Mr. Jenns, at the close of the case for the 
defence, objected that the unsafe build of the mill and its bad manage- 
ment were not set out in the pleadings ; but I replied that all requisite 
amendments were to be made necessary for determining the plaintiff's 
real claim against the defendants, which in substance was for injury 
sustained by the defendants' negligence in the mill, and the point was 
examined, too, by counsel as well as the jury throughout the defence — 
See Clough v. L & N. W. R, Co,, L. R. 7 Ex., at p. 30, for the way in 
which that case was dealt with by Mr. Justice Lush as to amendments. 
I may say that questions as to the propriety of granting or refusing 
amendments are to be dealt with b> motion for a new trial, whereas McCrelght, J. 
my judgment is sought with a view to appealing (if adverse to the 
defendants) to the Full Court. That this is so appears from Wilkin v. 
Reed, 15 C. B., 192 ; 22 L. J. G P., 195 ; 23 L. J. C. P. per J/aw.fe, J. p. 
195, which was a motion for a new trial ; and ArchboMs Practice, pp. 
372, 1213, 13th Ed., but as the propriety of the amendment was dis- 
puted, I may refer to some authorities bearing on it — See Roscoe, p. 
270, 15th Ed., amendment for determining the real question in contro- 
versy between the parties; Taylor on Evidence, 223 (note), and 
Wilkin V. Reed, 22 L. J. C. P., above cited. Mr. Jenns made no appli- 
cation for adjournment to call further evidence, and though not 
material to my present judgment, I think the amendment was prop- 
erly made. I cannot say I am dissatisfied with the findings of the 
jury. It is almost unnecessary to add that amendments de fa/sto are 
not actually made on the record, and I have, further, only to consider 
what judgment I am to give on the findings — See Wilson's Judicature 
Acts, p. 416, 5th Ed. I think, according to the law laid down by the 
Judges in Clark v. Holmes, 7 H. & N., 937 (Ex. Chamb.), and 31 L. J. 
Ex., 356, 1 must direct that judgment be entered for the plaintiff" on the 
various findings and questions ; for it is admitted, as 1 understand, and 
could not be denied, that Webster knew of the slant in the roUway, 
whilst the jury find that the plaontiff" did not know; and Webster, 
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FULLCJouRT. under these circumstances and according to what is laid down by the 
March, 1892. Judges in Clark v. HolToea above quoted, should have exercised some 
Foley care about these defective chock blocks, especially in his character as 
Webster ^^^^S^^ ^ well as proprietor, as they were the only safeguards 
et al. against the dangers arising from the slant in the rollway, and were in 
a bad state for days, though the plaintiff complained of them. As 
regards the maxim votenti nonfit injuria, it ia plain that even if the 
plaintiff was sciena he was not volens — See his evidence as to the slant 
Judgment of ^^ ^^® rollway, and see Thomaa v. Qtiartermaiv^, L. R. 18, Q. B. D., 
McCreight. J 696 (C. A.), per Bowen, L. J, and Smith v. Baker (1891), A. C, pp. 337, 
344-364. Again, he was not even sciens, as the jury find. Dealing 
separately with question 10 and the answer thereto, I think judgment 
must be given for the plaintiff on the finding. I gather from the dis- 
cussion that a saw-mill requires proper discipline and management as 
much &s a ship at sea. There must be judgment accordingly for the 
plaintiff with costs for the damages found by the jury, with the 
amount of which I am not concerned. 

The defendants now moved the Full Court, alternatively, either that 
the judgment as entered on the pleadings be reversed, or for a new 
trial. 

The argument came on to be heard before Beqbie, C. J., Cbease, 
Walkem, and Drake, JJ. 

Argument on Jenns for the defendants: The learned Judge should not have 
PP^ ■ allowed amendments, after case had gone to jury, introducing new 
issues, and this, an amendment introducing the fact of general negli- 
gence, was. The only evidence on this point was on the cross-exam- 
ination of the defendants' witnesses, none having been given by the 
plaintiff or his witnesses. Had such an averment been on the plead- 
ings, the defendants would have had their mill examined by experts, 
and called other employes as to the general condition and management: 
Edevain v. Cohen, 43 Ch. Div. 187 ; James v. Smith, 1 Ch. 387 ; Lmv- 
ther V. Heaver, 41 Ch. Div. 248 ; Hammond v. Howard, 20 U. C. Q. B. 
36 ; Snyder v. Snyder, 22 U. C. C. P. 361 ; Green v. Beaver & Toronto 
M. F, L Co,, 34 U. C. Q. B. 78. 

Apart from amendments as to negligence at large, only two allega- 
tions of negligence are contained in the statement of claim, one having 
relation to the rollway, and being an allegation of negligence in the 
construction of the mill ; the other, contained in the seventh paragraph, 
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being for not providing proper and sufficient chock blocks for use on fullcouet. 
the said roUway ; and, in dealing with the case, regard must be given March, 1892. 
to the fact that the accident occurred before the passage of the J 
Employers' Liability Act v. 

First, in regard to the question of the chock blocks, the jury have ^ ^^i^ 
found that the plaintiff knew of this defect, and that neither of the 
proprietors were aware of it. So far as this branch is concerned, the 
case is not distinguishable from Miller v. JReidy 10 O. R. 419, and the 
plaintiff should have been nonsuited. 

As to the sloping roll way, the jury found that the inducing cause of 
the accident was the slant and the defective chock blocks, and that the 
plaintiff did not know about the slant. It is to be noticed here that 
in answer to the third question they say the slant was dangerous, or 
required sufficient blocks to render it safe. This might faii-ly mean 
that the rollway was not dangerous if there were sufficient blocks to 
operate it. The absence of these blocks was known to the plaintiff, 
and I have already pointed out that the defendants were not answer- 
able on that head. There is no finding of the jury as to the defendants 
knowledge that the build of the rollway was defective, or more Argument on 
dangerous in its construction than other roUways, and the evidence 
distinctly negatives such a proposition. In such a case, to find negli- 
gence in a master it must be shown not only that the servant was 
ignorant of the alleged defect, but that the master was cognizant of it 
and negligently allowed the servant to go on, in ignorance, working 
with the defective machinery : Ashworth v. Stanwix, 3 E. & K 701 ; 
Wilson v. Merry, L. R. 1 Sc. App. 326 ; Dynen v. Leach, 26 L. J. Eix. 
221 ; Miller v. Reid, 10 O. R. 419 ; and Matthews v. Hamilton Powder 
Co., 14 O. App. 261. 

But, even on the findings of the jury as they stand, we are entitled 
to a verdict, as the findings of general negligence cannot help the 
plaintiff; the negligence must be specific, and the knowledge of the 
master must be shown with reference to the defect complained of. 
Even granting, for the sake of argument, that this rollway was more 
dangerous than others, the master who has bought or built a mill, 
believing it to be 30und and of the latest and most approved construc- 
tion, is no more liable than a man whose house falls down by reason 
of some mistake made by the architect he has employed. The negli- 
gence complained of must be direct and personal, not such as here, i. e., 
not knowing that a block in the mill had become crushed, when the 
master has competent and experienced foremen, millwrights, an4 
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FULL COURT. sEwyers, whose duty it is to see to such things — Ormond v. HoUand, 
March, 1892. E. B. & E., 102 ; Roberts v. Smith, 2 H. & N., 213 ; Burns v. Accrir^- 
Yoi;sY ^^^ Cotton M. Co., 3 BL & C, 511. 

V. 

Webster X. 0, and A. E, McPhillips contra. As to the amendments allowed 
by the trial Judge, they were proper to obtain a determination upon 
the real question between the parties — Laird v. Briggs, 19 Cb. D., 22; 
Rainy v. Bravo, L. R. 4 P. C, 287-298 ; Parsons v. Alexander, 5 E & 
B., 263 — a matter for consideration on motion for new trial, and not 
in appeal. There was evidence of negligent management in the plain- 
tiff's case, and defendant Webster is connected with it. MiUer v. 
Reid, TOO. R., 419, is distinguishable (see per Armour, J., p. 426, 
Wilson, C. J., p. 427), a similar question as to ability to avoid the acci- 
dent being answered in the affirmative. The jury have found here 
that the slant in the roUway was dangerous, unknown to plaintiff and 
known to defendant Webster. It is unreasonable to argue that 
A * because a workman chooses to work with defective blocks, used for 

Argument on ' 

Appeal one purpose, he cannot recover when the blocks were in«iufficient to 
stop the logs rolling from a cause unknown to him, and which they 
were never intended to meet. This case differs from many of those 
cited by the appellant, for here there was the element of personal 
negligence of the defendants, anything that was done about the mill 
being done under Webster's personal supervision. Further, all that is 
necessary in this case is to shew that the defendants ought to have 
known of the defective state of the apparatus — Patterson v. WaUace, 
1 Macq., 748 ; Senior v. Ward, 28 L. J. Q. B., 139 ; and the mere fact 
that plaintiff knew of danger is not enough to deprive him of his 
action — Holmes v. Clark, 31 L. J. Ex., 856. He referred also to Mel- 
lors V. SJiaw, 1 B. & S., 437 ; Francis v. CockreU, L. R 5 Q. B., 184, 
501 ; Brown v. Cotton Spinning Co., 3 H. & C, 511 ; Bartonshill Coal 
Co. V. Reid; Smith v. Baker, 1891 A. C, 336. 

Jenns in reply. 

Sir M. B. Begbie, C. J.: — 

Judgment of This case comes up before us sitting as a Full Court, on notice of 
Begbie, C. J. motion that the judgment of the 29th December, 1891, in favour of 
the plaintiff, for $5,000, may be reversed, and judgment entered up 
for the defendants, or, in the alternative, that a new trial may be 
ordered by us. The action was by a chainer against the owners of a 
lumber mill, in which he worked, seeking damages for a broken thigh, 
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alleged to have been occasioned by defects in the construction and full court. 
machinery and management of the mill. It was tried before Mr. March, 1892. 
Justice McCbeight and a special jury on the 20th May, 1891. The ^^^^ — 
jury returned a special verdict in answer to fifteen questions left to v. 

them by the trial Judg6, Mr. Jenns having, at the close of the plaintiff's ^ a/, 
case, moved for a nonsuit After the trial, both parties moved for 
judgment in their favour ; the defendants on the findings of the jury, 
the plaintiff for a nonsuit on those findings, and that the findings as 
to assessment of damages and negligence at large should be set aside. 
The finding as to negligence generally is, I incline to think, sufficiently 
issuable on the pleadings as they stand But to meet any objections 
on that ground, the learned Judge directed all proper amendments to 
be made in the pleadings, so as to put in issue the safe construction of 
the mill, and negligence of the owner generally ; and I think he was 
quite right in giving fresh directions, so as without doubt to bring 
before the jury the real matter in issue. I understand that no amend- 
ments have been actually formulated and placed on the record ; but 
that would only show that a proper order made by the Judge, and not 
appealed against, has not as yet been fully complied with. I think ^"^PP^'JlJ ®^ 
the pleadings should be deemed to have been so amended, if necessary, 
on both sides, so as to bring the whole question in issue. I adopt on 
this point the principles and authorities referred to by the learned 
Judge below in the reasons given for his judgment. The first observa- 
tions I wish to make are addressed to the form of motion before us, 
viz. : an alternative motion, either that jud^ent be reversed or a new 
trial directed. Assuming that this Court has jurisdiction to entertain 
either branch of the application, if duly brought before us, I do not 
think that we can entertain both branches at once without more. The 
difference is more distinctly seen if we refer to the position under the 
English Judicature Acts, upon which our own is based. Sitting as a 
Full Court here, we represent the Court of Appeal, which is a part of 
the Supreme Court in England, but not part of the High Court* 
Members of the High Court may be members of the Court of Appeal 
(e. g., the Chief Justice of England), but the two Courts are quite ' 
distinct And these two alternatives presented for our acceptance are 
also quite distinct : nay , proceed on exactly contrary hypotheses. The 
motion for reversing the judgment below, and entering it for the 
defendants, proceeds on the admission by the defendants that the 
findings are correct, and that the case was properly left to the jury by 
the trial Judge. It alleges in fact, that there was no error at the trial. 
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FULL COURT, either in the Judge or the jury, up to the verdict, but that on the find- 
March, 1892. ings thus correctly found by the jury the trial Judge should have 
I given judgment for the defendants. The application for a new trial, 

V. on the contrary (except it be founded on the discovery of new evidence), 

J^** impeaches the conduct at the trial either of tKe Judge or the jury, or 
both. The party moving for a new trial must allege that the findings 
were against the weight of evidence, or without evidence, or else 
excessive damages, or else that the Judge misdirected the jury in a 
point of law, or erred in admitting or rejecting evidence, or some other 
misconduct. An application of the first nature, which assumes the 
correctness of all that was done and determined below, up to and 
including the verdict, and merely contends that that verdict has been 
misunderstood, can obviously be heard and discussed before a Court of 
Appeal quite conveniently, without any other notice than that it is to 
be discussed. But how can an application for a new trial be discussed 
or intelligently argued unless the respondents be informed of the 
objection or objections intended to be relied upon ? It is an applica- 
tion which requires much "sifting," to use James, L. J.'s words in 
Judgment of Davies V. FeliXy 4 Ex. D. 37, and consequently full notice. I think 
eg le, . . ^j^^^ QBS&, which has been followed in this Court on a former occasion, 
clearly shows that the latter branch of the present motion cannot be 
now entertained ; in fact, it is now completely out of time. By sec. 
61 of c. 31 (code 1888), the only statute under which we can entertain 
the application for a new trial, such an application is to be brought 
within eight days, and by sec. 67 the concurrent jurisdiction thereby 
given to the Full Court is not to enlarge that time. And there has 
been no application to enlarge the time, supposing Order LVIL, r. 4 of 
1880 to fit the case. We have, therefore, merely to consider the find 
ings, and, taking them to be correct, to decide whether the judgment 
is in accordance with them. Now, when a workman engages to do 
work of this description, the employer is bound to take reasonable care 
that the mill is properly and safely constructed, and fitted with 
machinery and implements such as to ensure a reasonable degree of 
security to a careful man. The employer is also to provide reasonably 
skilful and careful supervision. In the present case, there were two 
sources of danger : there was an unusual slant on the rollway, giving 
an unusual tendency to the logs to roll, and an unusual rapidity of 
motion when once .set aroUing, and an inadequate supply of chock 
blocks, by which the rolling logs might, perhaps, have been checked 
or stopped in their course. The jury find (answer 4) that these two 
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were the "inducing causes." They find that the plaintiff was not full court. 
guilty of contributory negligence, and could not have avoided the March, 1892. 
accident by the exercise of such skill and care as he was bound to Folky 
exercise. They find, it is true, that the plaintiff was aware of the ^ ^r 
inefficiency of the chock blocks, and that the defendants were not; but etal, 
they find that the defendant Webster, as manager, ought to have 
had cognizance of that. They expressly find that Webster did not 
take due care to have the roUway and blocks in a safe condition, and 
that the defective state of the rollway and blocks was due to his per- 
sonal negligence. Mr. Jenns relied very strongly on the two findings 
that the plaintiff did and the defendants did not know of the defective 
condition of the blocks, and it is certain that if a workman is aware 
of a defect of which the employer is ignorant, and is content to con- 
tinue at work without remonstrance, he is to be supposed to have 
elected to abide the consequences of any mishap. His over-daring, in 
fact, amounts to contributory negligence. It is true, again, the jury 
find that the inducing causes of the accident were the slant and 
defective chock blocks together, and they do not find that either 
defect alone would have been fatal. It is consistent with these two 
findings, therefore, that the rollway would have been safe enough but Begl^^C. J 
for the defect of the chock blocks, which the defendants knew nothing 
about. But the findings, I think, fully support this : that the apparatus 
for the log rolling was unduly dangerous, and the manager, without 
having first satisfied himself of the safety of this dangerous incline, set 
the plaintiff to work upon it, and so was guilty of the same negligence 
as if he had omitted to see that the winding chain was sound, or the 
rollway itself sufficiently underpinned. A manager who does not see 
to everything of this sort is a manager who does not manage. I 
express no opinion at all upon the evidence. As Mr. Justice McCreight 
very significantly remarks, " with the damages I have nothing to do." 
We have only to deal with this application, on which the appellant 
comes here upholding the findings and relying on them for a reversal 
of the judgment But upon those findings I think the judgment 
below is correct, and the appeal must be dismissed with costa 

Crease, J.: — 

I agree with my brethren in dismissing the appeal, partly for the Judgment of 
reasons given by the Chief Justice, and particularly for those given by 
Mr. Justice Walkem, whose judgment I have carefully read, and in 
which I concur. With any question as to the amount of damages we 
have, at this time, nothing to do, 
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FULL COURT. WaLKEM, J. : 

arc , 892. rpj^.^ ^^^^^ j^ ^^^ which involves the question of an employer's 
Foley liability for injuries sustained by his workman, while acting in the 

Webotkr discharge of his duty. The defendants are manufacturers of lumber 
^ and proprietors of the Vancouver Saw-Mill, in which they cajry on 

that business. The plaintiif was one of their workmen — filling the 
position of "chainer" or ** log-roller" in the mill. While thus employed, 
his i-ight leg was badly fractured by one of the logs rolling upon it. 
In his pleadings the accident is attributed to the alleged faulty con- 
struction of what is called the rollway which leads to the saw-carriage, 
inasmuch as it was slanting instead of being horizontal ; and to the 
ineflScient condition of the chock-blocks ased for checking the down- 
ward tendency or roll of the logs on the slant in question. The action 
is therefore one for negligence, and consequent injuries to the plaintifi^ 
for which $5,000 damages are claimed. The pleadings for the defence 
deny the existence of the defects, traverse the negligence imputed, and 
allege contributory negligence. The trial of these issues took place 
before Mr. Justice McCreight and a special jury. The plaintiff's case 
Waikem, J. was properly amended at the close of the trial by the learned Judge 
to meet the facts proved, and in accordance with the lines on which 
the trial had proceeded — Clough v. Loruion & N. W, JR. Co,, L. R 7 
Ex., p. 30. The jury thereafter brought in a special verdict, in which 
the damages claimed were allowed ; and on that verdict judgment was 
entered for the plaintiff. The defendants, by their counsel, now move 
that the judgment be reversed, or, alternatively, that a new trial be 
granted. The question of a new trial is not open to our considerati(»], 
as the procedure prescribed by O. xxxix. of our Rules, respecting 
applications for new trials, has in no wise been followed. It would, 
therefore, be fruitless to point out the steps that should have been 
taken ; besides, they are clearly indicated in the Rules, and it is suffi- 
cient to say that the defendants' counsel is now limited to his appeal 
from the judgment. This appeal is regulated by O. XL., Rule 4, which 
is as follows : — " Where, at or after the trial of an action by a jury, 
the Judge has directed that any judgment be entered, any party juay, 
without leave reserved, apply to set aside such judgment, and enter 
any other judgment," etc. 

With reference to this Rule, the Court, in Dames v. Fdix, 4 Ex. D., 
35, observed : " Where the cause has been tried before a jury, the only 
applications allowed to be made are against the judgment as entered 
upon the findings of the jury ; and for the purposes of these applic^^ 
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tions * the findings must he taken as correct* " Hence, the findings in full court. 
the present case must be so accepted ; and this brings us to the point — March, 1892. 
is the judgment warranted by those findings ? Before stating the yoley 
legal principles involved in this question, it may be well to state the v. 

findings first, and then apply those principles to them. ^^ ^l. 

[Here the learned Judge stated the findings as already set forth, 
ante p. 137.] 

The questions submitted are so numerous and searching, and the 
replies so explicit, and above all, consistent, that we are fortunately 
relieved of the not infrequent difficulty that arises on special verdicts, 
of deciding what the jury meant. It is also to be observed that the 
unusual number of the questions is a circumstance that was highly 
favourable to the defendants, for had any two or more confiicting 
replies been given they might have disentitled the plaintifi* to recover. 
The finding against contributory negligence exculpates the plaintifi*, 
and clears the way for a consideration of th^ defendants' liability. As 
to the chock-blocks, the answers of the jury that the plaintiff" was, but 
that the defendants were not, aware of their unfitness might have been j^jg^^nt of 
of some value to the defence had they stood alone, as the legal infer- Wdkem, J. 
ence, in that event, might have been that the plaintiff voluntarily 
risked the consequences of their defective condition, and thus brought 
himself within the maxim volenti n^on fit injuria. In Smith v. Baker, 
1891, A. C. 336, Halsbury, L. C, observed that " a person who relies on 
the maxim must show a consent to the particular thing done." So far 
from the present plaintiff" giving any consent to the use of the imper- 
fect blocks, the evidence and findings of the jury show that he pro- 
tested against being obliged to use them to the proper person in the 
mill, and in reply got a promise that they would be made serviceable. 
Yarmouth v. France, 1 9 Q. B. D., 660, was not as strong a case in this 
respect ; but the remarks of Lindley, L. J., in that case may well be 
applied to the above findings. "If," observed that learned Judge, 
'* nothing more is proved than that the workman saw danger, reported 
it, but, upon being told to go on, went on as before to avoid dismissal, 
a jury might properly find that he- ha^l not acted voluntarily, in the 
sense of having taken the risk upon himself." Besides, the jury, as 
appears above, found that Mr. Webster, as manager and foreman, 
ought to have known of the bad condition of the blocks, and that their 
unfitness was due to his personal negligence. In Clark v. Holwss, 7 
H. & N., 937, Cockburn, C. J., laid down the rule that where, on the 
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FULL COURT., remonstrance of a workman, a promise is given by the master, and 

March, 1892. h©>ice by a person legally representing him, to repair temporary 

— r defects, that promise is an inducement to the workman to continue in 

Foley » r 

V. his employment, and that, in so doing, the workman waives none of 

<T^r** his legal rights in respect of injuries resulting from the master's failure 
to fulfil his obligation. This language exactly fits the present case. 
The importance of the point in question is illustrated by the several 
elaborate judgments in Thcmias v. Quartei^maine, 18 Q. B. D., 685; 
Yarmouth v. France, 19 Q. B. D., 647 ; and Smith v. Baker, 1891, A. 
C, 336. As to the slant of the rollway, the jury has found that the 
plaintiff was ignorant of it, and that it was, moreover, dangerous. 
Under such circumstances, the plaintiff is protected by the legal pre- 
sumption, that when he entered the defendants' service, the risk of 
accident, in consequence of the slant, was not an element in the 
contract, as he knew nothing of it. Apart from this, the defendants 
were bound to provide such machinery and plant as would ensure his 
safety, as will appear by decisions which I shall presently refer to. 
*' Liability is due," as neatly stated in Beven on Negligence, p. 313, 
Jadffmentof "not SO much to principles peculiar to the relation of master and 
®*"* • servant, ajs to the general principle that * where fault is, liability is';" 
and the jury have found that the fault in the present case, both as to 
the defects in the rollway and blocks, lay with the defendants. In 
Patterson v. Wallace, 1 Macq., 748; Brydon v. Stewart, 2 Macq., 30; 
and Weems v. Matthieson, 4 Macq., 215 — all decided by the House of 
Lords — it was held that " where a master employs a servant in a work 
of danger, he is bound to exercise due care in order to have," for 
instance, in view of the present case, his mill, machinery and plant "in 
a safe and proper condition, so as to protect his servant against 
unnecessary risks, and to have it superintended by himself or his 
workman in a fit and proper manner," and, furthermore, that " he is 
liable for any damage caused by defects which he knows of, or ought 
to have known of." Apart from the findings which I have been con- 
sidering, the following further findings would, beyond doubt, fix the 
defendants with liability, according to the above decisions, viz., that 
the machinery and construction of their mill were not such as to 
ensure the safety of their workmen ; that the defects in the rollway 
and blocks were inducing causes of the accident ; and that the defects 
in both rollway and blocks were due to bad management and negli- 
gence on the part of the defendants, as represented by Mr. Webster, 
who was manager and foreman, and, as the evidence shows, also 
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master — ^findings Nos. 1, 2, 3, 4, 10, 13, 14, 15. We are, therefore, full court. 
not left to doubt whether the accident was due to the roll way or March, I8d2. 
blocks, for the jury have decided that it was due to the defects in Z 
both, and to the negligence of the defendants in allowing them to v. 

exist. Taking the verdict as a whole, it seems to me that the judg- g^ ^U^ 
ment of the Court below was inevitable, and that the appeal from it 
must therefore be dismissed with costs. As to any question about the 
amount of the damages awarded, we have no power to deal with it, as 
it is one of the findings of the jury, and therefore one which, on a 
motion like the present, must be accepted as correct. 

Drake, J.: — 

The principle involved in the relation of master and servant is, that Judgment of 

. . Drake J 

when a servant engages to serve a master he implicitly, as between ' 

himself and his employer, undertakes to run all the ordinary risks 
arising from the negligence of his fellow workmen, and a fellow work- 
man includes a foreman. On the other hajid the employer, impliedly, 
undertakes that the machinery and plant shall not be in such a 
defective condition as to cause injury to the servant, and that his 
foreman shall, as far as he knows, be competent for his position. If 
he is incompetent, to the knowledge of the employer, this is considered 
as negligence on the part of the employer, and will give rise to right 
of action in case an injury arises from such incompetency. An 
employer cannot set up as a defence to an action for injury sustained 
that, whether or not the servant knew of the defect, he contracted to 
take the risk on himself ; and an employer who chooses to act as 
foreman is responsible for his negligence, if such negligence is the 
cause of injury. On the other hand, if the risk is known to the work- 
man, and he voluntarily undertakes the risk, appreciating the danger, 
then, in the absence of negligence on the owner s part, the workman is 
brought within the maxim volenti non Jit injuria, and if injured he 
cannot recover. On examining the findings of the jury I do not see 
anywhere that the plaintiff knew of the risk and voluntarily incurred 
the danger. The jury have found that the slant in the rollway was 
dangerous, and that it was of such a nature that the master or super- 
intendent (which means manager) ought to have known, if he did not 
actually know, of the existence of the defect. The rollway was con- 
structed with a slant of five to seven inches in twelve feet, and was 
so constructed under the defendant's direction. Under these circum- 
stances the defendant Webster, who was foreman, if he did not know* 
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FULL COURT, ought to have known, of the slant, and that it was a source of danger. 

March, 1S92. The jury further find that the plaintifi* did not know of the slant, and 
YohEY t^here is no finding of contributory negligence on his part. But even 
V. if he did know his knowledge would only be a part to be considered 

et al. by the jury, with all the other circumstances, in determining the 
question whether or not the plaintiff brought the accident on to him- 
self. The jury have found that the accident arose from two causes- 
defective chock-blocks and the slant in the rollway ; one cause was 
known to the plaintiff and the other not. It is impossible to say how 
much of the accident was due to either cause. It is quite probable 
that if the rollway had been horizontal the defective chock would not 
have been so material, and, on the other hand, it is possible if the 
blocks had been sound and of proper construction they would have 
prevented the logs from rolling ; but the jury have also found that it 
was owing to Webster's negligence that the plaintiff sustained the 
injury he now sues for. I think it is sufficiently shown that the 

Judgment of injury was caused by a breach of the duty which the defendant owed 
^ ^* ' to the plaintiff in not having the rollway in a safe condition. I can not 
say that there is not evidence sufficient to sustain this finding of the 
defendants' personal negligence, and under the principles laid down in 
Thomas v. Quartermain, 18 Q. B. D. 685, I think the judgment of the 
learned Judge is right, and that the plaintiff is entitled to the judg- 
ment he has got. If the appellants desire to question the ruling of 
the learned Judge on the amendments allowed by him, that would be 
a ground for an application for a new trial on account of misdirection, 
which cannot be discussed on the present appeal. If the defendants 
desire to move for a new trial the procedure is by rule or order nid 
under Order 39 — and the respondents would then know what part 
they would have to meet while this appeal is, in fact, limited to the 
question whether or not the judgment of the learned Judge on the 
findings of the jury is right. I am of opinion that the judgment is 
right, and the appeal should be dismissed with costs. 

Appeal dismissed. 

[Note by His Lordship the Chief Justice. — See also per Lord Herschell, in O'lVet^ v. 
Everest ((•. A. ), the report of which did not arrive here until after the above judgroenta. 
" The plaintiff relies on this, that there was a concealed danger in the condition of the 
premises which the defendants owned, and to which they invited people to come and 
carry on their business."] 

^Appealed to the Supreme Court of Canada.] 
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IN THE COUNTY COURT OF VICTORIA. 



SMITH V. HANSEN. 



Interest — Laches — Practice. 



Laches may deprive a suitor of interest on his claim. 

Claim and counter-claim are treated as distinct actions up to execution, which will go 
for the difference or the sum of the two judgments, as the case may he. 

Action and counter-claim tried by Sir M. B. Begbie, C. J., sitting 
as a County Court Judge, April, 1892. 

The plaintiff and defendant were both scavengers. In May, 1888' 
the plaintiff sold out his business, good-will, and stock-in-trade to the 
defendant for S300 cash and $100 on a promissory note at 90 days. 
On this note, the defendant had in August, 1888, paid $25. The 
plaintiff now sued for the balance, $75. The defendant counter-claimed 
on various grounds: — Failure to introduce to customers, misrepresen- 
tation of the amount of business, and delivery only of one horse instead 
of two, as per schedule. The defendant gave evidence upon these 
points, but the agreement, which was in writing, was not produced on 
either side. The plaintiff did not offer to go into the witness box. 

The Chief Justice, in giving judgment, said: — I am obliged to decide 
on rather scanty materials. As to the plaintiff's claim, however, it is 
quite clear. It is upon a promissory note, and the whole of the law of 
merchants is applicable, among other things, importing that interest is 
to be allowed on mercantile instruments of this description. The rule, 
however, is not inflexible. In Cameron v. Smith, 42 B. & Aid. 308, 
it was held that a jury might refuse interest where there had been 
undue delay in the holder. At every County Court the Judge is vexed 
and perplexed by a conflict of testimony, owing to the defect of human 
memory concerning transactions of the most petty description, not 
brought into litigation until years have elapsed, whereas the Legislature 
has jwnovided Courts to sit on the first Thuraday in every month, ex- 
pressly to prevent this perplexity and doubt. In the absence of any 
special circumstances I think it only proper to refuse interest in all 
County Court cases where there has been such delay as in the present 
instance, and I refuse interest to the plaintiff accordingly. He will 
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BEOBiE, 0. J. have judgment for $75 and costs. As to the coiinter-<;laim, the defend- 
April, 1892. ^^t is really as much to blame as the plaintiff. He now alleges that 
he was, ahuost from the day that he gave the note, aware of the 
plaintiffs breach of contract, non-introduction to customers, misrepre- 
sentation of business, deficiency of stock, &c. He ought, obviously, to 
have brought his action immediately, not only as to the other matters, 
but to restrain the negotiation of this note, and to have it cancelled. 
He could, almost certainty, have obtained this relief if he had proved 
what he now alleges. But the lapse of time not only impairs his means 
of proof, but gives his whole defence the appearance of an afterthought, 
merely. The only matter of complaint which stands on firm ground, 
is as to the non-delivery of one of the two horses; and as to that, the 
evidence of value of the missing animal is neceasarily, after the lapse 
of time, very vague. He does not in the witness box put it above $85 ; 
but he scarcely had ever seen the horse. The plaintiff's witness, 
Bloomfield, says that both the plaintiffs horses together were not 
worth that sum ; but that did not strike me as a careful or trust- 
worthy estimate; and in fact he was not better acquainted with the 
missing animal than the defendant himself. The plaintiff is in the 
jurisdiction, but he has not thought proper to attend or give evidence. 
I think I may allow $50 for this horse; the defendant will have judg- 
ment for that amount with costs. 

Where there is a claim and counter-claim they are treated as entirely 
distinct actions up to execution ; then execution will go for the differ- 
ence or the sum of the two judgments, as the case may be. 



Judgment. 



BEOBIE.C.J. IN THE COUNTY COURT OF VICTORIA. 

April, 1892. 

Goon Qan GOON GAN v. MOORE. 

V. 

MooRK. Action to recover hciek part of judgrMJU paid — Proper remedy. 

If one pays a judgment got against him by default, he cannot sue to recover back 
part thereof, but must apply to have the judgment set aside and for a new trial, 
which will be granted only on the ground of surprise or mistake. 

Statement. AcTION tried by Sir M. B. Begbie, C. J., sitting as County Court 
Judge, on the 2l8t April, 1892. 
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(toon Gan 

V. 

Moore. 



In this case, the plaintff had contracted in August, 1891, with the begbie, c. j. 
defendant that the latter should build him a house for S385, with April, 1892. 
some allowances for lumber, which brought the total amount coming 
to the defendant to S419.20. The plaintiff paid some instalments, but 
Moore, getting impatient, sued him for the balance, which he alleged 
to be due, about $203. Ooon Oan, did not defend that action, and 
Moore recovered judgment with costs, amounting to $230, which Goon 
Gan paid not long ago. It was now alleged that Moore had thus 
demanded and recovered $30 more than he was entitled to, and the 
present plaintiff brought this action to recover back the over-payment. 
The plaintiff swore to the items establishing the over-payment, and 
was prepared, with two other witnesses, to support his statement. 
The defendant Moore appeared in person and cross-examined the 
plaintiff at some length, but without shaking is testimony. 

But the Chief Justice, upon this judgment in favour of Moore being Judgment, 
produced, stopped the case and proceeded as follows : — Goon Gan has, 
in fact, admitted by record Moore's whole demand. He should have 
defended in that action as to $30, part of the $203. So long as that 
judgment stands, he is estopped from impeaching any part of it. His 
only remedy now is to apply to have that judgment set aside and for 
a new trial, which he can only get on the ground of surprise or mistake. 
I do not encourage any such attempt ; I do not think it likely to suc- 
ceed. There must be hero at least a nonsuit. But as I feel tolerably 
sure that what the plaintiff says is true, and, further, as I think from 
the observations which fell from Moore that he is quite aware that he 
has been overpaid, I shall not allow him any costs unless he will now 
swear that this impression is erroneous, and that he has only received 
Tvhat is due under the contract. 

This suggestion was not complied with, and therefore judgment of 
non.suit without costs. 

Nonsuit vdthout costs. 
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IN THE COUNTY COURT OF VICTORIA. 



EARLE 

V. 



Statement. 



THE CORPORATION OF THE CITY OF VICTORIA. 

Negligence — ProxinujUt cause — Duly of Corporation. 

A fire-alarm wire belonging to a municipality broke and fell upon an electric wire 
belonging to a private corporation, and thereby sent a fatal current into the 
plaintiff's horse, — 

Held^ that the municipality was liable. 

x\.CTION for the loss of a horse killed by a shock from a fire-alann 
wiie belonging to and worked under the control of the defendants. 
The facts appear in the judgment. 

The action was tried by Sir M. B Beqbie, C. J., sitting as County 
Court Judge. 

A. E. McPhilll^^ and Barnard for plaintiff; Prior (Ebe^is i 
Taylor) for defendants. 

Judgment, having been reserved, was delivered on the 21st day of 
April, 1892, as follows: — 

Judgment. In this case, the plaintiff seeks to recover damages for the loss of a 
horse, killed by a discharge of electricity from a wire in the defendant's 
control. 

There are three wires conveying currents of electricity in various 
parts of the city : the circuits by which the lighting is effected and the 
tramway worked (both of these carrying powerful currents), and what 
is called the Gamewell line, carrying in its normal condition only a 
weak current, and used merely for the purpose of giving fire alarms. 
But it was proved that if this wire got connected with either or both 
of the other two circuits, it was capable of delivering a fatal shock. 
The Gamewell wire is wholly within the contral of the defendant cor- 
poration and its officers and servants appointed specially to attend to 
its warnings and maintain its efficiency. 

There is no doubt whatever, and I find as a fact, that the horse was 
killed by a shock from coming in contact with this Gamewell wire. 
Very clear evidence was given as to this. The wire itself appeared to 
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Judgment. 



have been broken previously to the accident, and it was proved and begbie, c. j. 
admitted that if it had fallen across the tramway wire, or even the April, 1892. 
guys of the tramway wire, it might have drawn from it a current 
adequate to produce the accident. Or it might have derived such a 
current by coming into contact with the electric light wire, or with a 
wet post, or any other conductor of electricity that happened to be in 
electric connection with either of the two larger wires. It was proved 
that the night had been very rainy, with a good deal of wind. The 
posts, therefore, would be pretty good conductors. It was not proved 
from what source the Gamewell wire had drawn the fatal addition to 
its own proper strength. The defendant relied on this obscurity, and 
also on the immunity which is very properly cast around public bodies 
who have a public duty to perform, protecting them from the con- 
sequences of performing those duties, a doctrine which is discussed in 
Geddis v. Bann Reservoir, 3 App. Ca. 438, and in Cracknell v. the 
Mayor of Thetford, 4 C. P. Ca. L. R. 629, and which I enforced in the 
case of Pointer v. Esquiraalt da Nanairrw Rtiilway Co., where plaintiff 
sued for damage to his crops set on tire by sparks from the defend- 
ants* engines as they were working their line. Without doubt where 
a public duty is cast upon anybody by statute, that same statute must 
contemplate that the duty will be performed, and that any inevitable 
damage arising therefrom to a third party is not actionable. But the 
damage must be inevitable ; it must not arise from any negligence in 
the performance of the duty ; and I do not think that any greater 
effect can be given to the decisions on this subject, at the most, 
than to say that they shift the onus of proof of negligence ; perhaps 
they displace the ordinary rule, that the mere occurrence is prima 
facie proof of negligence. But if the injured party can show improper 
activity, or passive omission of proper precautions, then the public 
body, though performing a public duty, will be held liable. 

Now here we had some very interesting evidence about the working 
of the Gamewell wire which, it was said, kept watch upon itself; 
requiring no continual inspection and examination, because if anything 
went wrong — for instance, if the wire broke an alarm was instantly 
sounded on a gong — and that in fact no continued supervision of this 
wire took place. It is admitted, and proved, that this small wire, 
though carrying in its normal condition a feeble and harmle&s current, 
might yet, if broken, swinging about on a wet and windy night, 
become charged in various ways with a powerful current, and 
immediately be an unexpected source of great and unusual danger, 
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BEQBiE, c. J. It was the duty of the defendauts to avert this. It is quite clear that 
April, 1892. *'^^ small wire was severed — did get charged, by some means, and did 
slay the horse. Either the Gamewell system gave an alarm, which 
the defendants' servants neglected, or the Gamewell system failed to 
give an alarm, in which case the defendants have trusted to an 
insufficient machinery, and have neglected to provide and keep up a 
due supervision of their wire. It is not at all known, of course, when 
this small wire broke. It must have been broken before 6:15 a.m., 
when the accident happened. It was not attended to until 7:30 a. m., 
and then not by anybody connected with the fire department, to whom 
the wire belonged, but by a person in the employ of the Tramway 
Company. He did then what ought to have been done at first: caused 
all the circuits which might feed the small wire to be cut off, and so made 
the small wire harmless. I believe that at that hour, 7:30 a.m., there 
was only one current, the tramway's. At 6:15, when the horse was 
killed, there were two; for the lights were burning, and an early 
morning car had just passed. It is quite immaterial to determine 
from which of these currents the small wire was charged ; in such 
£U2cidents catiaa proxirrui, non causa causans spectanda est It was 
the small wire that caused the mischief. This wire was entrusted to 
the Fire Department, which Is wholly under the control of the Munici- 
pality. The defendants were bound to keep it in safety, or to make 
it safe in a reasonable time, i. e., with all possible expedition ; and this 
might, and would have been done, if they had, instantly on the alarm 
given, taken the steps which the witness Eraser took at 7:30. There 
will be judgment for the plaintiff for $100 with costs. 

Judgment far plaintiff. 
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PEATT et al v, RHODE et al. 

Injunction against diggifig ditch — Apprehended injury ^Damnum absque injuria. 

Where a i>er8on is commeDcing lawful operations for the purpose of enabling him to 
utilize his own property, the mere fact that such operations may be injurious to 
another is not enough to induce the Court to interfere by injunction. There 
must at least be proof not only of imminent danger, but also that the damage, if 
it comes, will be irreparable. 

The owner of land may make use of any natural water-courses on his property for the 
purpose of improving its drainage, and if damage arising from the increased flow 
of water ensue to another proprietor it is damnum absque injuria. 

Remarks on the nature of quia timet actions. 

Action to restrain the digging of a ditch under the following 
circumstances : — On the defendants' land there exist a swamp, hitherto 
only partially drained b}' an outlet originally natural, but since 
artificially enlarged, and a perennial body of water called Glen Lake 
with a defined natural outlet, which overflows during certain times of 
the year. This outlet takes its course through the plaintiffs' land and 
ultimately connects with a living stream. The defendants had begun 
to dig a ditch across a ridge which divides the swamp from the lake 
for the purpose of more effectually draining the swamp, when the 
plaintiffs obtained an interim injunction. 

The action came on for hearing before Drake, J., without a jury, on 
March 25th, 1892, and was adjourned for argument till March 31st, 
1892. 

Walker for plaintiffs: The ditch, if allowed to be finished, will cause 
us material injury, and the defendants have no right to use their 
property with this result — Whalley v. The Lancashire da Yorkshire 
Ry, Co., 13 Q. B. D., 131. I refer also to Dawson v. Paver, 5 Ha* 415 ; 
Potts v. Levy, 2 Drew 272 ; Palmer v. Paul, 2 L. J. ch. 154; Crompton 
V. Lea, 19 Eq. 115; Hendricks v. Monta^v^, 17 Ch. D., at p. 646; 
Meinhardt v. Mentasti, 42 Ch. D. 685. Moreover the present method 
of draining the swamp is the natural and proper one, and would be 
sufficient if the ditch were enlarged. 

Hehficken for defendants. Assuming that damage will follow as 
alleged, it is damnum absque injuria — Angell on Water-courses, pp. 
118-142 ; Ratvston v. Taylor, 11 Ex. at p. 382 ; Broadbent v. Eams- 
botham, 11 Ex. at p. 615 ; Chasemore v. Richards, 7 H. L, Ca., at p, 
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DEAKE, J. 375. I refer also to Beer v. Strovd, 19 O. R 10 ; Oannon v. Hargadoui 
April, 1892. 87 Am., Dec. 625 (Mass.) ; MiWer v. Laubach, 86 Am. Dec. 522 (Penn.); 

— — Feck V. Harrington, 50 Ato. Rep. 627 (111.)- In any event this action 

«. is premature, Fletcher v. Bealey, 28 Ch. D. 688. 

Rhode e/ a/. 

April 9th, 1892. Drake, J.:— 

Judgment. This Is an action for an injunction to restrain the defendants from 
making a drain on their own land, which may have the effect of 
throwing additional water on to the plaintiff s land. 

The plaintiff are owners of section 73, 74, and 75, Metchosin District, 
and have brought some twelve or thirteen acres into cultivation of 
section 73. 

These lands include a swamp and water-course running from Lang- 
ford's Lake through the west side of sections 74 and 75. The swamp 
then runs into lot 76, which is owned by a stranger to these proceed- 
ings, and there it is joined by a swamp and water-course, which is 
caused by the overflow of Glen Lake. The combined overflows of 
these two swamps then run back through the east side of sectioas 75, 
74, and 73, and by a regular water-course find their way to the sea. 

The defendant, Rhode, is owner of sections 81, 82, 83, 84, 88, 89, 90, 
in which sections Glen Lake is situated, and a swamp known as 
Lawrence Swamp. Through the latter swamp a mountain stream, 
which is dry in summer, runs out into Bilston Creek, and does not 
touch the plaintiffs' land. 

Lawrence Swamp is divided from Glen Lake by a gravel ridge 
about 130 yards wide, and Glen Lake is several feet lower than the 
swamp. 

The defendants have commenced to dig a trench between Lawrence 
Swamp and Glen Lake, and the plaintiffs, fearing that if the whole of 
the waters of this swamp were diverted into Glen Lake their lands 
would be flooded and they would be injured, obtained an interim 
injunction, which was not appealed against, and no application was 
made to dissolve it. 

It is admitted that no damage has been sustained by the plainti&. 

The question whether or not the existing outlet to Lawrence Swamp 
is a natural or artificial one was much contested, but if the plan is 
correct there must have been some outlet at or near the existing one, 
which no doubt has been greatly enlarged and deepened, and has been 
in existence over twenty years. It was proved that in the wet seascxi 
^ very lar^ body of water flows through this outlet. 
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The defendants say, and in this they are supported by Mr. Hargraves, drake, j. 

C. E., that the only way to drain the east side of the swamp effectively April, 1892. 
will be into Glen Lake, as the water lies at this end all the summer, 



Peatt et al 

and is apparently unaffected by the existing ditch, and he further v. 

expressed his opinion that it was doubtful if the existing ditch could 
be lowered sufficiently to dry this portion of the land. 

Arthur Peatt stated he was at one time tenant of this swamp and 
was able to cultivate the greater portion of it by help of the existing 
ditch. This shows that the existing ditch is insufficient for the entire 
swamp, and corroborates Mr. Hargraves' view, that the upper or east 
end can only be drained by an outlet into Glen Lake, and not by the 
present ditch. 

The plaintiffs say they have constructed a ditch through portion of 
their lands, but it appears to be only an enlargement of the natural 
water-way, and is insufficient to deal with the existing water. Section 
75 is entirely unditched and unimproved. Section 74 is only partially 
ditched, and this ditch is carried through 73, on which section about 
12 acres have been utUized. judgment. 

The defendant Rhode alleges that his intention is to put a stone 
drain or drain-pipe to deal with the surface water in Lawrence 
Swamp, which is not affected by the present ditch, and that a one-inch 
drain-pipe would be all he required. 

It is quite possible that little or no damage will be caused to the 
plaintiffs by the proposed drain, and it is quite possible that the 
defendants may be able to deal with the additional water in such a 
way as not to increase the flow out of Glen Lake to any material extent. 

It is to be remarked that the plaintiffs' land is nearly a mile by 
the course of the stream from the outlet of Glen Lake, and divided 
from it by a section belonging to others. 

This action is a quia timet action, and the principle involved in 
actions of this character is divided into two classes — 1st, those in which 
the acts intended to be restrained are illegal in their inception, and, 
2nd, those which are lawful in their inception, but which of necessity 
must cause serious injury to others. 

In cases under the first head, when the circumstances are such as to 
enable the Court to judge as to the illegality of the acts complained of, 
and the irreparability of the damage that will ensue, the Court will 
interfere by injunction. Of this class the most numerous are cases 
relating to ancient lights and nuisances, because if certain works are 
constructed certain damage is bound to ensue. 
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DRAKE, J. On the other hand, when a man is commencing lawful operations 

April, 1892. for the purpose of enablmg him to utilize his own pix)perty, the mere 

p ^ . fact that such operations may be injurious to another is not sufficient 

V, to induce the Court to interfere by injunction. There must be proof 

not only of imminent danger, but also that the damage, if it comes, 

will be irreparable. 

On behalf of the plaintiffs many authorities were cited, which, on 
examination* were connected with ancient lights and nuisances, a class 
of cases which fall under the first head above mentioned. They, how- 
ever, chiefly relied on Whalley v. Lcmcashire and Yorkshire Railway, 
13, Q. B. D., 131. That was not a quia timet action for an injunction, 
but an action for damages actually incurred by cutting trenches to let 
off an accumulation of water and throwing it in a body on the plain- 
tiff's land, instead of allowing it to pass off* by natural infiltration. 

Here the defendants propose to use an existing natural water-course 
to carry off, possibly, a larger quantity of water than heretofore. 
They are at liberty to do so. The ditch constructed on the piaintiffi' 
Judgment, ^^nds, being merely an enlargement of the existing channel, does not 
thereby convert the natural water-course into an artificial one, and so 
give the plaintiffs exclusive control thereof. If the act of the defend- 
ants causes more water to flow than heretofore, it will come within 
the class of cases where it is ciamnum absque injuria^ unless it was 
shown that in doing the act they were guilty of negligence, without 
which damage would not have been caused ; otherwise, no one could 
be allowed to cut drains through boggy lands, because by so doing a 
larger quantity of water would flow than heretofore, and agricultural 
work would be stopped. 

It is laid down in Angell on Water-Courses, sec. 108 : " The obstruc- 
tion of surface water, or an alteration in the flow of it, affords no cause 
of action on behalf of a person who may suffer loss therefrom, against 
one who does no act inconsistent with the due exercise of dominion 
over his own soil." A party may improve any portion of his own 
land by causing surface water to flow in a different direction, and in 
larger quantities than previously, and it makes no difference in the 
application of this rule that the land is naturally wet and swampy. 

In Rawstron v. Taylor, 11 Ex. 369, Martin, B., says "the proprietor 
of the soil has prima facie a right to drain his land ; he is at liberty 
to get rid of the surface water in any manner that may appear most 
convenient to him, and I think no one has a ri^ht to interfere with 
him." 
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The question of apprehended damage is discussed in Fletcher v. drake, j. 
Becdey, 28 Ch. D., 688, and there Pearson, J., lays down the following April, 1892. 
proposition : — " If no actual damage be proved, there must be proof of 
imminent danger, and that the danger when it comes will be very 
substantial. I should almost say it must be proved that it will be 
irreparable. It must be shown that if the danger does occur at any 
time it will come in such a way and under such circumstances that it 
will be impossible for the plaintiff to protect himself against it, if relief 
is denied him in a quia timet action." 

And in the case of Haines v. Taylor, 10 Beav., 75, the defendant 
was about to build gas-works near the plaintiffs residence, and an 
injunction to restrain the construction of the works was refused with 
costs. 

I do not find in this case the ingredients necessary to cause the Judgment. 
Court to interfere by injunction with the defendants' drain. I there- 
fore dismiss the action with costs, without prejudice to any subsequent 
action which the plaintiflfs conceive they may be entitled to bring if 
damage is suffered by or through the defendants' drainage operations. 
I gave the defendants leave to amend their defence by denying that 
they intended to drain the whole of Lawrence Swamp into Glen Lake. 
Mr. Walker objected, but did not allege that he was in any way preju- 
diced by the amendment, as it was in accordance with the evidence 
submitted. 

Action dismiaaed with coats. 



BYRNES V. McMillan. drake, j. 

Sheriff— EzectUum Ad — BegponaibilUy for error in notice oj sale caused by error in Land April, 1892. 



Registry Office — Duty of Regiatrar — Mode of registering judgments. 



Byrnxs 

v. 
A Sheriff discharges his duty under section 37 of the Execution ^c^ if he publishes a McMillan. 

correct copy of the information as furnished him by the Land Registry Office, 

and is not responsible for loss arising out of errors committed therein. 

It is the duty of the Registrar either to comply with applications for registration or 
to give a written refusal forthwith. 

Remarks on the faulty mode of registering judgments. 

AMOTION by a purchaser at an execution sale against a Sheriff for statement, 
loss caused by erroneous information appearing in the notice of sale. 
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DRAKE. J. The action was tried by Drake, J., without a jury, and was reserved 
April, 1892. for argument until April 30th, 1892. 

Btbnks ^ £ McPhillips for plaintiff. The Sheriff was negligent in per- 

McMiLLAN. forming the statutory duty cast upon him. 

Drake, J. : But the error of which you complain occurred in the 
Land Registry Office. How is the Sheriff responsible for that ? 
A. E. McPhillipH : He ought to have got a certificate. 
Argument. Drake, J. : The Act does not compel him to do so. 

A, E. McPhUlips : The Act does not tell him to go to the Land 
Registry Office at all, and I submit there is a duty upon him to give 
truthful information. He referred to the following cajses: — Hobson v. 
Thelluson, L. R. 2 Q. B., 642; Oabome v. Kerr, 17 U. C. R., 134; Mc 
Donald v. Cameron, 13 Gr., 84; Finnigan v. Jarvia, 8 U. C. R, 210; 
Massey v. Gibsony 7 Man. R., 172; Sexton v. Nevers, 32 Am. Dea, 225, 
Commonivealth v. Dickinson, 43 Am. Dec, 139. 

Helmcken, for defendant, was not called on. 



JudgmeDt. 



Drake, J. : — 

This is an action against a Sheriff for damages, on the ground that 
the Sheriff was guilty of false representation, breach of duty and 
negligence, whereby the plaintiff suffered damage. 

The facts are not disputed. On 10th December, 1890, the Sheriff, 
by virtue of a writ ot fieri foAiien against lands, seized and advertised 
for sale Lot 54, Group 1, Sayward District, containing 150 acres. 

The execution was issued on a judgment of Redfern against Roycraft 
for 8174. 

The Sheriff in his advertisement for sale set out a list of charges and 
judgments registered against the lands, many of which were prior in 
date to Redfern's execution. 

The plaintiff in his Statement of Claim alleges that the defendant at 
the sale stated that all incumbrances on the said lands prior in date to 
the judgment under which execution was issued, had been discharged 
and released. But on reading the evidence which the plaintiff gave on 
his examination before the Registrar, it appeared that the Statement 
of Claim is incorrect, for he there states that the Sheriff read the 
charges at the time of sale and stated that they were the only charges 
against the land, and that was the only conversation which took place; 
and he further admits that the allegation in the Statement of Claim 
was inaccurate. 
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The purchase money was paid by cheque on 10th December. On drake, j. 
the same day, or about that time, the plaintiff had notice of Clark's April, 1892. 
claim, and found the same registered, and in fact it is in the list of 
charges as advertised. 

The plaintiff then told the Sheriff not to cash the cheque, but how 
soon after the payment to the Sheriff does not appear, and the plaintiff 
took no steps to stop payment at the bank, neither did he take any 
steps to lodge a caveat with the Registrar of the Supreme Court, as 
pointed out by the Execution Act, but in April he took a deed from 
the Sheriff, which was in the statutory form, and in September follow- 
ing, an application was made for registration as of an absolute fee. 
The Registrar-General informed the plaintiff s solicitors that he would 
register it in accordance with the Act, but not as an absolute fee. 

The Registrar was not specially asked to give his reasons in writing 
so that an application could be made to the Court. I think that the 
duty of the Registrar is clear, he should either comply with the appli- 
cation in due course or give a written refusal ; it certainly is not in- 
tended that applications for registration should lie in the office for 
years, as this has done, unacted on, as certain advantages are by Statute 
given to those who apply for registration. If the application is one 
that cannot be complied with, the Registrar should at once give his 
reasons in writing so that the matter can be dealt with and the title 
cleared. 

It appears from the evidence that the defendant applied to the 
Registrar-General s office for information as to the charges before he 
inserted the advertisement, and the advertisement is a correct copy of 
the list of charges furnished. On examining that list it is at once 
obvious when and how the mistake which the plaintiff complains of 
arose; in the list as furnished, the judgments are entered as from the 
date of application, whereas by section 26 of the Land Registry Act, 
and section 33 of the Execution Act, they bind lands only from the 
date of complete registration. Clark's charge appears in the list as of 
the 10th September, the day it was registered, and Redfern as of the 
15th August, the date of application, whereas in fact Redfern's ought 
to have appeared as of the 18th of September, the time of complete 
registration, and list of charges would then have shown that Clark's 
security was prior in date to Redfern a 

It is practically for this mistake that the plaintiff sues. The error 
arose in the Laud Registry Office. It in to that office that the Sheriff 
has to apply for the information which the Execution Act compels him 
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April, 1892. 

Bbtnss 

V. 

McMillan. 



Jnclgment. 



to publish. A personal examination by the Sheriff of the Land B^- 
try Office books is not permitted, and if it was, a stranger to the mode 
of keeping these registers would not be able to derive any satisfactory 
information from them. 

I cannot hold that under these circumstances the Sheriff is responsible 
for the mistake of another department He has fulfilled the duty cast 
upon him by the Execution Act, and with due diligence he has pub- 
lished the particulars furnished to him correctly, and the first inti- 
mation he had of any prior claim by Clark came from the plaintiff 
after the sale. 

In my opinion as soon as a sale ia completed the Sheriff is fundus 
officio, except for the purpose of paying the purchase money to the 
Registrar of the Supreme Court and handing over the deed to the 
purchaser. 

Under the Act the proceeds of the sale have to be paid to the 
Supreme Court Registrar, to be by him distributed as mentioned in 
sections 45 and 46. The plaintiff could have taken steps to prevent 
the money being distributed, and if he satisfied the Court of the error 
which has been shown here the sale would have been set aside or steps 
taken to protect the purchaser, but instead of availing himself of these 
provisions of the Act the plaintiff did nothing for twelve months, and 
then brought this action. 

It appears to me that the mode in which judgments are registered 
in the Land Registry Office is one that ought to be altered. It takes 
apparently 34 days to register a judgment. The object of such a regis- 
tration is defeated by this unreasonable delay. Pending complete 
registration an owner can sell to an innocent purchaser, and thus cut 
out his creditors. Every judgment ought to be registered within 24 
hours of the application; and if the Act does not allow such a pro- 
ceeding, it should be amended. But I see nothing in the Act to 
prevent the Registrar from registering judgments with much greater 
expedition than appears to be the practice. 

It was contended that under any circumstances Clark's mortgage 
was not a registrable charge, and, therefore, the plaintiff could not be 
prejudiced. I express no opinion on this point, as Clark is no party to 
this action and has not been heard. 

For the above reasons I must dismiss this action with costs. 

Action dismissed with costs. 
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DRAKE, J. 
May, 1892. 

REGINA V. AH SING. ^•"""^ 

V. 

Ah Sing. 
Oaming house — Order to enter — Within whcU time to he executed. 

An order to enter a house reported to be a common gaming house must be executed 
within a reasonable time from the time of making the complaint. 

xxPPEAL from a conviction for obstructing an officer who had an 
order to enter a house, reported to be a common gaming house, under 
sec. 2, R. S. C, ch. 158. The order to enter the house was issued in 
January, 1889, and not executed until March, 1892. 

The appeal came on to be heard by Drake, J., sitting as County 
Court Judge, on May 6th, 1892. 

Walker for the appeal ; Taylor contra. 
Drake, J.: — 

In my opinion, this conviction is bad. The offence charged is that judgment, 
of obstructing a constable, under R. S. C, ch. 158, sec. 7, in the execu- 
tion of a written order under the hand of the mayor of the city, under 
sec. 2, to enter a house reported to be a common gaming house. The 
order was issued in January, 1889, but not executed until March, 
1892, a lapse of over three years. No provision is made by the Act as 
to the time within which the order is to be executed, or the informa- 
tion laid, so that the case is governed by section 11 of the Summary 
Contrictions Act, SLB sunended by sec. 5, ch. 45, of the Acts of 1889. 
This section, as amended, enacts that "where no time is specially 
limited for making any complaint, or laying any information, in the 
Act or law relating to the particular case, that the complaint shall be 
made and the information laid within six months from the time when 
the matter of complaint or information arose," etc. It is true that the 
section says nothing as to the time within which the order is to be 
executed, but this order is distinct from a warrant for arrest of a per- 
son charged with crime, which, by section 469, cap. 174, 49 Vic, is 
valid until executed ; but, in my opinion, every order under section 2 
of the Act respecting gaming houses should be executed within a 
reasonable time. The Act on this head is silent, but it never was 
intended that after a complaint made and an order for search given 
the order should be filed away without any attempt to enforce it for 
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DRAKE, J. years. The premises may no longer be used for an improper purpose, 

May, 1892. and it would be contrary to justice that the stringent provisions of 

j^jj.^ this Act should be put in force when or how the police thought proper. 

Appeal allowed. 



V. 

Ah Sino. 



FULL COURT. 



May, 1802. 



FIVE CHINAMEN 



V. 



V. THE CORPORATION OF THE CITY OF NEW WESTMINSTER. 

Nkw West- 
MIN8TSR. Summary conviction — JoiJit action by several offenders to recxyver JineM paid after convictiou 

quashed — Prohibition to inferior Court. 

Where several persons are fined in one summary conviction which has been qoashed, 
they may not sue jointly to recover the fines paid, but must bring separate 
actions. 

The only ground of prohibition to an inferior Court is that it is exceeding its 
jurisdiction. 



Statement. 



Judgment* 



APPEIAL by the City of New Westminster against a judgment of 
Bole, Co. J., in favour of the plain tiflfe in a joint action to recover the 
fines paid under a summary conviction, which had been quashed on 
appeal by the learned Judge. 

The appeal came on to be heard before Begbte, C. J., and Crease 
and Drake, J J., May, 1892. 

A. E. McPhiUips for the appeal ; Forin contra. 

Sir M. B. Begbie, C.J., delivered the judgment of the Court: — 

This case comes before us in a very singular way. On the 8th 
August, 1891, the five respondents were convicted before Messrs. 
Atkinson and McTieman, JJ.P., of an ofience against the gaming laws, 
and fined $100 each. There was only one conviction against the five 
offenders, but the sentences, of course, were distributive. The respond- 
ents appealed. Fending the appeal, the five fines, amounting to $500, 
ought to have been paid to the convicting Justices to abide the event 
— 8. 77, sub-s. (c), of the SumToary Convictions Act. Instead of this, 
the $600 was paid to the Corporation of New Westminster, who 
would, no doubt, have been ultimately entitled to the money if the 
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couviction had been sustained. On the 3rd November, 1891, the fullcx^urt. 
appeal was allowed by the County Court Judge, Mr. Bole, but no May, 18»2. 
directions appeal' to have been given for formally quashing the con- r chinamen 
viction, nor was any order for repayment under s. 77, sub-s. (f/), of the 
same statute, made, nor apparently asked for ; perhaps no such order 
could have been made, as the money had not been paid to the con- 
victing Justices by the respondents. This order allowing the appeal 
has never been attempted to be reversed, even if it were not final and 
without appeal. The five Chinamen commenced an action in the New 
Westminster County Court against the Corporation for a return of 
the $500. I do not see how the five had a joint right of action ; but 
that point seems not to have been taken. The Corporation applied to 
nie on the 24th November, and again on the 10th December, for a 
writ of prohibition to Mr. Bole, to restrain him from hearing that 
action, alleging that the appeal against the conviction had been 
improperly allowed by him, and that they apprehended Mr. Bole 
would decide against them on the plaints in the County Court with 
the same impropriety as that with which he had allowed the appeal. 
Obviously, this was no ground for prohibition, and I refused the writ. 
The arguments on that occasion were all addressed to supporting the 
conviction, and reversing Mr. Bole's decision respecting it, which I 
could not possibly entertain on an application for prohibition. It was 
urged that the five Chinamen could make no application to any Court 
for the return of the money until the conviction was actually quashed, 
that Mr. Bole had never expressly quashed it ; and a conviction is 
now produced before us, the only conviction, we are told, that has 
ever been drawn up, and which, by another surprising eiTor, is a con- 
viction before different Justices from those who actually sat. It 
seemed necessary to point out, and I did point out, that all the objec- 
tions raised went merely to show that the five plaintiffs would certainly 
fail in their action, but not in the least to show that the County Court 
Judge had no jurisdiction to try it, and again I refused the prohibition. 
The County (Jourt action thereupon proceeded, and was tried, and 
judgment was given for the Chinamen with costs, and from that judg- 
ment the Corporation bring the present appeal. 

We cannot now at all consider the propriety of the conviction of the 
3rd August, or of the allowance of the appeal on the 3rd November. 
As to the effect of that allowance, however, it seems obvious to all of 
us that it necessarily involved the quashing of the conviction. The 
Corporation, therefore, have lost even all such inchoate right as they 
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FULL COURT, had to the money ; and it is quite clear on the statute that they never 
May, 1892. ought to have accepted it at all, even temporarily. It ought to have 
l)een deposited with the Justices, under s. 77, who ought to have 
deposited it with the County Court Judge — s. 85. It now clearly 
belongs to the Chinamen, and by some proceeding they are entitled to 
regain possession of it. On the other hand, the five have not, I think, 
a joint right of action which they set up in this plaint. But that is 
amendable ; and, if we must make an order in invitos, I think this 
appeal would have to be allowed or the plaint amended. But that 
point (of misjoinder) seems never to have been taken in the Court 
below. If we make such an order, allowing this appeal and dismissing 
thin joint action, the five respondents will immediately commence five 
separate actions against the Corporation for five separate sums paid 
by mistake, as to which I do not see what defence the Corporation 
could make If, on the other hand, we amend by striking out four of 
the plaintiffs' names, and give judgment for the fifth in respect of 
$100, that would leave the Corporation liable to be sued by the other 
four, in separate plaints. I think, therefore, that Mr. McPhillips would 
very usefully and honourably exercise the power which every counsel 
has in conducting litigation, and, in order to save further expense and 
litigation, consent to a dismissal of his appeal —in fact, withdraw it, 
which we certainly allow him to do without costa 

AjypeaZ allowed to be withdrawn withovi coats. 



Judgment. 
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MOUNT ROYAL MILLING, etc., Co. (LIMITED), 

Judgment Creditors, 

V. 

KWONG MAU YUEN, Judgment Debtor, and JAMES LEAMY, 

Garnishee. 

Jvdgment debtw — Oamishee — Liability of to third party — Supreme Court Bules, 1880, 
Order XL K. , Rvlen 337-341 — When Court may order executions against garnishee. 

Where a garnishee disputes his liability to a judgment debtor, the Court has no power 
to order execution against him, but will direct an issue to try the same, and 
where the garnishee's alleged indebtedness is to a third party, such party must be 
summoned, and, if necessary, an issue ordered to try his liability to the judgment 
debtor. 

A.PPEAL from Judge in Chambers. 

The plaintiff had obtained an order nisi on the 7th April, returnable 
April 13th, on an affidavit by Hall, a partner and resident manager of 
the plaintiff's company, alleging that Leamy was indebted to one Lee 
Hin Ching, and that Lee Hin Ching had been a partner with the 
defendants — who were also a company — and attaching all moneys due 
by Leamy to the judgment debtors to answer the judgment debt in 
this action. This order was served on Leamy on the 11th April. On 
the same day Leamy stated on affidavit that he owed nothing to the 
debtors. On the 13th, in chambers, the oi*der nisi was made absolute 
and execution ordered against Leamy, on the ground, as alleged, that 
Leamy had not specifically answered the allegations in Halls affidavit. 

The appeal came on to be heard before Sir M. B. Begbie, C. J., and 
Drake, J., sitting as a Divisional Court, on May 27th, 1892. 

Lnixton for the appeal ; Helmcken contra. 

Luxton : The affidavit of Leamy's debt is not made by the proper 
party ; the order requires it to be made by the plaintiff or the plain- 
tiff's solicitor. Here the plaintiff, being a corporation, could not make 
the necessary affidavit. But it does not follow that, therefore, any of 
the shareholders can. And this affidavit is necessary to give the Judge 
jurisdiction. 
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Statement. 



Argument. 
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V. 

KwoNO Mau 

YUKN 

Jitdawent 

debtor. 
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[The Chief Justice referred to the Bank of Montreal v. Cameron, 2 
Q. B. D., 536, and Federici v. Vamlerzee, 2 C. P. D., 70, under the 
original form of O. Xiv., where leave to sign judgment was obtainable 
only on an affidavit by the plaintiff himself, and it was held that an 
affidavit by plaintiff s secretary or solicitor was insufficient, though 
the decision completely debarred companies from the benefit of the 
order. It is highly probable, therefore, that that construction would 
be adopted here, where it would work no hardship ; for the plaintiff's 
solicitor may make the affidavit. The original Order xiv. was, in 
consequence of that case, amended to its present form.] 

Lvbxton : The affidavit of the 7th April, even if made by the proper 
person, does not support the order nisi ; for the affidavit only suggests 
a debt due from Leamy to Lee Hin Ching, but the order nisi only 
attaches debts due by Leamy to the defendant firm. Then Leamy 
denies point blank that he owes anything whatever to the defendant 
firm ; and yet this judgment order of I3th April directs him to pay. or 
execution to issue against him. 

The Chief Justice: The same misconception of jurisdiction seems to 
have arisen here which we have already pointed out in Hotz v. 
Macalister, 2 B. C, 77, which was under Order xiv. Neither 
Argument, under that order nor under the attachment order (XLV.) has 
the Judge in Chambers any jurisdiction to examine or decide on 
the merits of a disputed right ; but only whether there is any real 
dispute. If there be any dispute, it must be tried elsewhere. And, 
really, Rules 338 and 339 appear most explicit. The earlier rule only 
permits the Judge to order execution where the garnishee does not 
pay, but does not dispute his liability. When the proposed garnishee 
disputes his liability, the next Rule, 339, expressly provides that the 
Judge is not to order execution, but is to direct an issue to try the 
right. Now here Leamy denies his liability point blank. Not only so, 
but Rules 340 and 341 proceed to lay down that where it is suggested 
that the garnishee s alleged indebtedness is to a third party, no order 
is to be made till that third party is summoned, and, if necessary, an 
issue is also to be directed to try his right. But Lee Hin Ching has 
never been summoned or heard at all. 

Helmcken, for the plaintiffs (the respondents), admitted that he 
could produce no authority in support of the order absolute, but sug- 
gested that the order nisi might be allowed to stand, and be amended, 
with a view to new proceeding being taken thereon. 
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Sir M. B. Begbie, C. J. : — In the interest of the plaintiff's com- 
pany, if they propose to press their claim upon the debt to Lee Hin, 
it is necessary that the whole of the present proceedings should be 
set aside ab initio, without prejudice to their further proceedings, if 
they wish to have that expressed. It is doubtful whether even the 
initiating affidavit is of any value, for any purpose, not being made by 
the proper person, the plaintiff's solicitor. We certainly can not sup- 
port the order nisi in its present form, and if the order be now 
amended it would have to be served again, so there would be no 
economy. The question of Lee Hin's liability as a partner will prob- 
ably be too intricate for a Judge to decide in a summary way in 
Chambers ; it would probably be proper for a jury, and the result of 
the gamLshee proceedings will, most likely, be an issue to try that 
question, in which the Mount Royal Company will be plaintiffs, and 
Lee Hin defendant. 

Drake, J., concurred. 

Appeal allowed, and both orders set aside with costs. 

Appeal allowed with coats. 
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IN THE COUNTY COURT OF VICTORIA. 



HAGGERTY 

V. 

GRANT (Defendant) and DUCK (Owner). 

Mechanics* Lien — Premature OLCtion — Lien for materials — Whether saved by repealing 
section (30 J of the *' Mechanics' Lien Act, 1891'* ^Affidavits— What they should 
shoxo — Nonsuit. 

In an action to enforce a mechanic's lien the owner is entitled to defend on any ground 

available to the contractor, even where judgment has gone against the latter by 

default. 
Qwaert, whether if credit has originally been given the contractor for a longer period 

than the time within which proceedings must be taken to enforce the lien, an 

action would be maintainable. 
The lien for materials given by the Mechanics* Lien Acts, 1888-90, together with the 

procedure for the enforcement thereof, have not been abolished by the repealing 

section (30) of the Act of 1891. 
The Court is not disposed to grant a nonsuit, where the action is brought to enforce a^ 

purely statutory right. 



BEGBIE, C. J. 
June, 1892. 
Haggerty 

V. 

Qbant 
et oU. 
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CTION to enforce a mechanic's lien. 



Hagoertt 

V. 

Grant 



In this action it was alleged that the defendant Grant (either as a 
contractor, or as the agent of his co-defendant, Duck, or possibly under 
engagement with somebody else — as to which there was no evidence) 
being employed in constructing works or buildings on land belonging 
to Duck, contracted in writing, in March last, with the plaintiff for 
executing certain excavations, at the price of $150, and for the supply 
of materials at a fixed price per load or cubic yard ; the quantity to be 
ascertained on completion. During the progress of the work it was 
alleged that additional excavation became necessary, at an agreed price 
of $100, and one hundred and eighty thousand bricks were hauled, the 
market rate of which would be $1 per thousand. The plaintiff had 
fully performed his part on the 22nd April. His whole claim amounted 
to $825, or thereabouts. On that dav he received from Grant $300 
" as part payment of supply of labour and material," and it was then 
Statement agreed between them that the balance was to be paid by Grant on the 
22nd of May. Grant having abandoned his work and left Victoria, 
the plaintiff on the 12th May brought this action for judgment against 
Grant for the balance, $525, and to establish a lien on Duck's land to 
secure that amount. The summons, under the statute of 1892, called 
upon Grant to file a dispute note within eight daya The summons 
was not personally served on Grant, who could not be found. The 
plaintiff procured an order for leave to proceed against Grant as if 
personal service had been effected, and signed judgment against him 
for $525 and costs. 

The case came on to be heard before Sir M. B. Begbie, C. J., sitting 
as County Court Judge at Victoria, June, 1892. 

Argument. Jay for plaintiff; Belyea for defendant Duck. 

Belyea : We dispute the amount of plaintiff's claim. 

Begbie, C. J.: I do not know whether it is any longer open to Mr. 
Duck to dispute the amount of plaintiff's claim. It has been ascer- 
tained by judgment (however obtained) in an action to which he was 
a party — section 1 7 does not exactly apply; for I have no idea whether 
Grant had a good defence or not. However I shall allow Mr. Duck to 
defend upon both the points which were originally open to him, viz., 
both as to the regularity of the plaintiff's proceedings to establish the 
lien and as to the amount. 
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[The case was then proceeded with, and the evidence having been beobie, c. j. 



given, judgment was reserved.] 

June nth, 1892. Sir M. B. Begbie, C. J. :— 



June, 1892. 
Haooertt 

V. 

Grant 
et cU. 



There are several objections to the defendant's proceeding in this 
action. The nature of it is to be kept in view. The defendant, Grant, 
contracted with the plaintiff to make certain payments, amounting in 
all to about $825, for work to be done and materials to be furnished 
on land belonging to Mr. Duck. Of this $300 was paid on the 22nd 
of April, 1892 ; and the plaintiff agreed with Grant that the balance 
should be paid on the 22nd of May. The statutes provide that the 
sums due by Grant shall, if the plaintiff take steps therein mentioned, 
be secured upon, and, in case of default by Grant, levied by sale 
of Mr. Duck's land. The steps required by the statutes to acquire and 
maintain this lien are, first, the filing of an affidavit in the statutory 
form within thirty-one days from the completion of the work, &c; 
and next, the bringing of an action within thirty days after filing such 
affidavit. The present action is, as against Grant, to recover the unpaid 
balance of $525, and, as against Duck, to have the lien on Duck's land Judgment, 
for that sum declared, and, if necessary, realized. The first objection 
is, that the action was commenced on the 12th May, before the agreed 
period of credit had elapsed, and therefore before anything was payable 
by Grant. Grant has not raised any objection on that groimd ; he 
has never appeared at all, and judgment has gone against him by 
default. I have decided, however, that that is not binding on the 
other defendant, Mr. Duck, and that he is entitled to defend on any 
ground which shows that the plaintiff is not entitled to succeed. 
Burritt v. Renihan, 25 Gr. Ch. R. 183, was cited to show that such 
an action is premature, but surely no authority is necessary for such a 
proposition. Duck's land is, in this action, only bound to make good 
what the plaintiff can, in this action, recover against Grant; and it is 
clear he could recover nothing. It is in this respect as if the holder of 
a promissory note were suing an endorser before the date at which the 
maker has promised to pay. It is true that in some cases the credit 
thus given to the contractor might result in a total loss of the lien- 
holder's lien. For instance, if the workman or material-man had 
agreed to give six months' credit, whereas the statute requires the 
lien-holder to file an affidavit within thirty-one days after completion 
of the work, and commence his action within thirty days more, other- 
wise the lien is gone. In such a case a plaintiff might have son^e 
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BEGBiE. c. J. excuse foF bringing his action within the time allowed for credit. I 
June, 1892. ^o not say that it would be valid or otherwise. Here, however, the 
sixty-one days from the 22nd of April, within which the action is to 
be brought, would not expire until long after the 22nd May ; and 
there is no excuse or reason for commencing the action on the 12th. 

But there are several other grounds of objection at least equally 
serious. This is a mixed claim for labour and materials ; mainly for 
materials ; the whole supplied in March and April last, and so governed 
by the Act of 1891, which in express terms only confers this lien 
upon claims for work and labour; and by section 30 repeals the 
previous statutes of 1888-89-90, which included material men. But 
notwithstanding this broad repeal, section 30 immediately proceeds 
to declare that " such repeal shall not affect any right of lien which 
would have existed but for the passing of this Act " (1891). On the 
best consideration I can give to this enactment I take it to mean that 
the previous Acts are repealed only as to liens for work and labour, 
which are to be governed by the new Act, but all other liens are to be 
left under the old law. I was told during the argument that the 
Judgment, intention of the Legislature was otherwise — that it was meant to 
exclude all claims by material-men. I do not think they have 
expressed that intention. But if they have, then the plaintiii can 
evidently be allowed no claim whatever for material ; he would be 
completely out of Court. I think, however, that the words I have 
quoted from section 30 modify the repeal of the former statutes, and 
the question is : What right of lien has the plaintiff got under the old 
law ? Evidently none ; for he has not complied with the stipulations 
of the old law as to the affidavit. He does not specify the particulars 
of the material alleged to have been provided. He has indeed taken 
the form in the schedule to the Act of 1891 ; and as that Act does not 
deal with the lien of material-men, the schedule form naturally omits 
all mention of materials. There is indeed another defect, as to which 
the plaintiff has failed to comply with either of the schedule forms of 
affidavit : he omits the address of the land-owner. The same statute 
which givas the inchoate right of lien, either for work or materials, 
declares that it shall absolutely cease unless an affidavit be filed 
within thirty-one days, stating the enumerated particulars, one of 
which is the address of the owner. That affidavit constitutes the lien 
(section 9 of 1888, section 8 of 1891), and in order to acquire a right 
of this very unusual nature, the statute must be strictly followed. On 
these grounds again, therefore, the claim of lien fails. 
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Then the plaintiff has closed his case without producing anyBEGBiB, O.J. 

evidence that the work or materials were supplied at the request june, 1892. 

of the owner, Mr. Duck (section 4 in both statutes) ; or that haggebty 

Grant, who alone contracted with the plaintiff, was at all v. 

Grant 
employed by Mr. Duck ; or that the labour, etc., in respect of ft al, * 

which the plaintiff claims, was ever brought within the knowledge 

of the owner or his authorized agent (section 7 in each statute) ; 

or that the owner had any agent authorized to take cognizance 

of the work, etc. If I were to decide merely on this want of 

evidence, which probably could be supplied, I might, perhaps, 

in an ordinary action, enter a verdict of nonsuit, without 

prejudice to a fresh action. But these statutes do not confer 

ordinary rights. They must be followed and construed at least 

as strictly as the statutes regulating conditional bills of sale. 

And I do not think that the plaintiff could in any fresh action 

overcome the very serious objections already enumerated. The 

action will, therefore, be dismissed. There has not been pointed 

out, nor can I perceive any good cause why the costs should not 

follow the event, and unless there be good cause I have no 

discretion in the matter of costs. Action dismissed with costs. 



REGINA V. HARRIS. Begbik, C.J. 

REGINA V. DUVAL. June, 1892. 

Sellhuj intoancating liquors an Sunday — Detectives 'visiting saloons to see if Regina 

law obeyed — Whether bona fide travellers o?* iwt, r. 

A constable who, by order, visits saloons on Sundays to see whether or not "ARKEs, 
the law with respect to the sale of liquor is being obeyed, is a bo^nafide 



A 



traveller within the meaning of the Liquor License Regulation Act, 1891, 



PPEALS from convictions for selling intoxicating liquor on 
Sunday in violation of the Liquor License Regulation Act,lS91, 

They came on to be heard before Sir M. B. Begbie, C.J., sitting 
as County Court Judge at Victoria, on June 10th, 1892. 

Eberts and Helmcken for appellants; Smith, Deputy A.-G., contra. 
Sir M. B. Begbie, C.J.: — 

It will be very difficult to persuade me that any person going 
from Victoria to Esquimalt merely to get liquor with which he 
could not lawfully be supplied in Victoria, is a bona fide traveller 
within the Statute. For then a person coming from Esquimalt 
to Victoria, with a similar intention, would also be a bona fide 



Statement. 



Judgment. 
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Bbgbib, J. traveller, and by establishing a competent number of such 
June, 1892. travellers, the saloons in both places might be kept going exactly 
rbqima to the same extent as if all the travellers stayed at home. The 
„ *'• ^ bonafideSy the honesty of intent,! think, must be measured solely 
etal. with reference to the intended observance or breach of the 
Statute itself. A burglar or forger, travelling to effect his crime 
or to evade his punishment, may still be a bona fide traveller 
within the Statute. A man perfectly just in all his pecuniary 
dealings, may be no bona fide traveller within the Statute, even 
if he travels fifty or one hundred miles, if he undertakes the 
journey merely with a view of getting a drink on Sunday. Now, 
these two men who were served with liquor in Esquimalt in this 
case, I think, were travellers. They were on foot, four or five 
miles from home, and moving about all day. That is travel- 
ling, certainly, within Taylor v. Humphries^ 7 Jur., N.S. 1288, 
where a drive of four miles for pleasure was held to be travelling. 
Then, was the travelling bona fide t I am told that they were 
trying to get supplied with liquor, and so seeking to infringe the 
J , . Act. That is quite a mistake. They were seeking to enforce 
the Act; to detect infringers and procure their punishment by 
fine, etc. They were there on their most lawful business, and in 
obedience to superior orders, to enquire into the circumstances 
which had been reported to the superintendent here. Suppose 
a robbery or felony had been reported, and they were sent to 
investigate, going from house to house during six or seven hours, 
is it supposable that the Legislature intended to prevent anyone 
from supplying them with reasonable refreshment ? I think 
not. I think, therefore, that the Justices of the Peace ought to 
have found that the two constables were bona fide travellers— 
that no part uf the body of section 4 applied to this case — and 
they ought to have refused conviction. I give no opinion upon 
the interesting questions as to the pleading of exemption dis- 
cussed by Mr. Smith and Mr. Eberts, nor upon the question 
whether any person is sufficiently pointed out by the Statute as 
an offender within the last three lines of the body of section 4. 
The convictions will be quashed, but without costs. 

Convictions quashed. 
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BEGBIE, C. J. 

TUCK V. THE CORPORATION OF THE CITY OF VICTORIA J"°». 1892- 

Master and servant — Afunieipa^ rorfxiration — Contract of hirivg by election to office pur- auck 

iuant to Municipal Act — Corporate seal unvecessary — Wrongful refusal to receive into Victoria. 
employment — Pleading — Amendment at trial. 

A person duly elected, at a meeting of a Muuicipal Council, to municipal office, pursuant 
to a statute giving the Municipal Corporation power so to appoint its officers, becomes 
thereby the servant of the Corporation without further evidencing or ratification of 
the contract of hiring, either by writing under the corporate seal or otherwise, and 
can maintain an action for damages if not received into the employment in pursuance 
of the contract of hiring implied by such appointment. 

(2. ) The defendants having refused to receive the plaintiff, appointed as above, into the 
employment, he sued for wrongful dismissal. 

Hdd^ that bis action should have been for the wrongful refusal to receive into the 
employment ; but amendment allowed at the trial. 

MOTION FOR JUDGMENT. 

1 HE Municipal Corporation of the City of Victoria, pursuant to statement 
sec, 93 of the Municipal Act, B. C, 1891, 64 Vic, cap. 29 (set out in 

the Judgment), by a majority of seven aldermen to three, elected 
plaintiff to the office of City Engineer, Water Commissioner and 
Surveyor. The Mayor did not take part in the vote, though present 
The salary of the joint offices had been, by by-law, fixed at S2,000 
per annum, payable monthly, and plaintiff was thereupon declared 
elected accordingly, and a minute to that effect was made by the City 
Clerk in the Minute Book. No formal contract of hiring was drawn 
up or executed, under seal or otherwise. At the next meeting of the 
Council the plaintiff's appointment was discussed and disapproved, but 
was treated as being incomplete for want of ratification and contract 
in writing under the corporate seal. The plaintiff tendered his services 
but the defendants ref ased to receive him into the employment. In 
consequence of this refusal plaintiff did not furnish the security for 
due performance of his duties, provided by sec. 96 of the same Act, 
also set out in the Judgment. The defendants did not demand any 
such security. 

The plaintiff's Statement of Claim was for wrongful dismissal, 
claiming as damages one month's salary, as in lieu of a month's notice 
of dismissal. 

The action was tried before Sir Mat. B. Begbie, C. J., without a jury, 

E. V. BodiDelt now moved for judgment for the plaintiff. 

W. J. Taylor for the defendants, contra. 
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Tuck 

V. 

Victoria. 



Judgment. 



Sir Matthew B. Beqbie, C. J. : — 

The plaintiff in this case claims to have been, by a vote of the 
Aldermen in Council, elected to the office of City Engineer, Surveyor 
and Water Commissioner, at a salary of $2,000 per annum, but that 
the Corporation refuse to pay any salary for the month of March, aud 
he sues for a month's salary and for general relief. The Corporation 
allege that the plaintiff never was duly elected ; that the vote taken 
on the 2nd of March in his favour was not final, but required to be 
ratified at a further meeting; that no such ratification ever took place; 
that a mere vote, even if ratified, did not appoint to an office, but 
required to be communicated to the plaintiff, and to be further 
embodied in an appointment under the corporate seal ; and that no 
such communication was evei* addressed to him nor any such instrument 
ever executed. And at the trial it was further alleged and proved 
that at the very next weekly meeting after the 2nd of March, namely. 
on the 9th of March, the Council came to a contrary resolution 
unfavourable to the appointment of plaintiff. And it was further 
objected that the plaintiff, even if he were under the circumstances 
duly elected and appointed, had never qualified, as required by section 
95, of 1891, by giving security and making the declaration there 
mentioned, could not, therefore, have entered on the duties of the 
office, and so could not become entitled to any pay, and that his claim 
for a month's salary must be disallowed. 

As to this last argument, I stated that if it were upheld, and that the 
proper remedy were in damages, for depriving him of the opportunity 
of earning salary, or dismissing him without salary, I should, under 
the prayer for general relief, allow amendments to be made in the 
pleadings to enable that case to be dealt with. 

The sections of the Act of 1891, which are material, are as follows: 
Sec. 84 : " The Mayor, if present, shall preside and have a vote as 
member of Council. In case of equality of votes, including his own, 
he is not to have a casting vote, but the question is to be negatived." 
Sec. 93 : " At the first meeting of the Council in every year, or as 
soon as possible thereafter, the Council may elect a clerk, water 
commissioner, * * surveyor, * * or such other officers as may 
be deemed necessary, who shall hold office during the pleasure of 
the Council, and may receive such remuneration as the Council shall 
by by-law appoint." (It is admitted by all that a valid by-law has 
fixed two thousand dollars as the salary for the three offices 
combined.) Sec. 94 : "In every election by the Council for a municipal 
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officer or officers the voting shall be by ballot." Sec. 95 : " All officers bkobie,c. j. 

shall give security, in such manner as the Council shall determine, for June, 1892. 
the due performance of their services, and shall also, before entering p^^,^ 
on their duties, make and subscribe a solemn declaration " (as therein ». 

V ICTORI A 

set forth). By sec. 91, Minutes of all meetings of the Council shall 
be drawn up and fairly entered in a book to be kept for that purpose, 
and shall be signed by the Mayor (or other person presiding at such 
meeting). 

At the regular weekly meeting, in the evening of the second of 
March last, the choice of a city engineer, surveyor and water 
commissioner came on to be dealt with. There had been a preliminary 
meeting of the members of the Council in the morning, at which the 
various applications, six or seven in number, I think, and testimonials 
were read and considered, but no resolution was proposed. In the 
evening the candidates were ballotted for by the ten aldermen, the 
Mayor presiding, but not, on that occasion, voting. Of course, his 
vote, if for Mr. Tuck, would have been unnecessary ; if against him, 
futile, under sec. 84. The plaintiff received seven ballots. Two other 
candidates received the other three ballots between them. The Clerk 
of the Council read the numbers. There is a conflict of evidence as Judgment, 
to what was said by the Mayor, when the result of the ballot was thus 
announced. According to the recollection of Councillors Devlin and 
Baker, his words were : " Then I suppose there is nothing for me to do 
but to declare Mr. Tuck duly elected ;" and this is strongly supported 
by the memorandum or note made by the City Clerk at the time, 
which is : " Mr. Tuck declared to be elected." And no councillor was 
called to contradict this, or to say even that he could not recollect the 
Mayor having used the word "elected." On the other hand; the Mayor 
himself, who seems from the first to have had doubts as to the propriety 
of the choice, says that he very deliberately, and of set purpose, 
abstained from using the word " elected," or any such term, and that 
he carefully and intentionally confined himself to a repetition of the 
statement made by the Clerk, namely, that Mr. Tuck had received seven 
votes, not even mentioning the votes cast for the other candidates. 
And he says (and this is not contradicted) that on the 9th of March, 
when the question of Mr. Tuck s appointment was again brought 
forward, he denied the accuracy of the Clerk s note, and denied having 
used the word " elected," and refused to sign the minutes as copied by 
the Clerk from his own note into the minute book of the Council, and 
did not in fact sign until the 25th of April, and then. only with a 
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BfiOBiE, c. J. marginal niemoraDdum correcting the minute in accordance with his 

June, 1892. view. 

Of course this want of agreement of recollection is much to be 
regretted, but in my opinion it is very immaterial. Whatever phrase 
the Mayor used, his declaration was not the election. It could only 
have been a declaration of the election — the announcement of a fact 
already consummated. Such declaration might have been followed 
by a sealed instrument of appointment ; by a bond or other security 
from the elected candidate, and by the declaration by him, mentioned 
in sec. 96 ; or further by the formal instalment of the plaintiff into 
his office. AU these would be merely consequent upon and could not 
be any part of the election itself. I think that the election is completei 
so far as the individual voters are concerned, as soon as all the ballots 
are thrown into the box ; and I think it is complete so far as the Council 
as a body are concerned, so soon as the result of the poll is declared. 

That seems to be Mr. Rogers' view of the completion of a vote at 
Parliamentary elections (2 Rog. Elections, 15th Ed. 661), and in other 
parts of his work the election is treated as consummated before any 
return made, which, indeed, appears almost necessary from the nature 
of the thing. Here it was not the Mayor who elected. He had, in 
fact, nothing to do with the election. He did not even vote upon it, 
the contingency mentioned in section 84 not having arisen. I do not 
know that the return is any part of a Parliamentary election strictly 
taken, although a member could not sit until formally returned. At 
any rate, there could not be here anything exactly analagous to 
the return at a Parliamentary election, which is made by the sheriff, 
after taking the votes of the constituency to the Clerk of the Crown 
office ; for here the election authority, the returning authority, and the 
authority requiring to be informed, are all lodged in one and the same 
body — ^the members of the Counil elect; they alone ascertain the 
result ; they alone take cognizanc: of it, and have to act on it As soon 
therefore as the unchallenged result of the poll is made known to the 
Council (it seems immaterial by whom) the favoured candidate seems 
to be in the position of an elected and returned M. P. who is an M. P. 
before he takes the oatha 

The case of a ballot cast by any voter by 'mistake in favour of a 
candidate other than the one for whom he intended to vote is men- 
tioned by Rogers as possibly capable of rectification, though the method 
is not clearly laid down. But no mistake or misapprehension is aUeged 
here. Seven Aldermen out of ten voted and intended to vote for Mr. 
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• 

Tuck on the 2nd March, though it appears some of then) were anxious bbobie, c.j. 

a day or so later to reconsider their vot<>. No method appears to be June, 1892. 

provided by which such reconsideration (fan hj effected, at least, so as Duck 

to annul the election of the 2nd Marcli. „ ^• 

VICTORIA. 

It appears to have been at first supposed that such an election was 
not binding unlass confirmed at another meeting of the Council. 
Nothing has been pointed out in the Statutes which supports that 
view. It is time the records of the proceedings are not left merely to 
consist of the rough lapid notes taken by I he clerk at the time. By 
section 91, minutes of the proceedings are to be fairly (that is without 
erasures or interlineations) entered into a book and signed by the 
chairman of such meeting. Ordinarily it is provided that the signature 
be affixed at the next meeting and may be the signature of the 
chairman of such meeting, and further that the minutes so signed 
shall be receivable in evidence of what took place (which, however, 
does not mean conclusive evidence). None of these provisions occur in 
the " Municipal Act, 1891," but no failures to comply with any of these 
provisions could affect the validity of a resolution regularly passed. 
Other^'ise the neglect of the clerk to make a fair copy, the death, or 
the illness, or the obstinacy of a chairman might indefinitely delay, or Judgment, 
even totally defeat the operation of a resolution passed by seven 
councillors out of ten. 

I think the minutes, even with the alteration proposed by the Mayor, 
sufficiently prove the election. Of course the Council could undo 
what they have done. But this could not be effected by simply 
abstaining from stating in their minutes that the Mayor had declared 
a due election. If there had been, as I think, an election, the plaintiff 
acquired thereby certain rights. The statute directs that the person 
elected shall hold the office. The Corporation could only put an end 
to this right in the manner pointed out in section 93 : " Any officer 
can be dismissed by giving him thirty days' notice." They are to 
declare their pleasure that he cease to serve, and they pay him a 
month's salary. Perhaps it would have been more regular if a formal 
deed of appointment bad been made out under the corporate seal and 
handed to the plaintiff, if it had been intended by the Corporation that 
he might act. I do not know that that was necessary ; if so, it was 
the duty of the Corporation to execute the deed. The argument now 
is that it was necessary, t. e., that it was their duty, to give him such 
an instrament, but that it was never delivered to him or made out at 
all, and therefore that he cannot recover damages. That is to say, the 
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BEQBiE, c. J. plaintiff is to lose money, and they are to gain because they have no^ 
Jnne, 1892. performed their duty. I cannot listen to that. Then I am told th^^ 
the plaintiff cannot act at all, and l)egin to earn his salary until he has 
given the security and made the declaration mentioned in section 95. 
But it clearly would have been perfectly futile to ask the Council to 
detenmine as to the security which the plaintiff should ^ive, or to make 
a declaration as to the faithful perfonnance of the duties of an office 
which, it is quite evident, the Council had determined that the plaintiff 
should not continue to fill. The plaintiff had called personally on the 
Clerk of the Council on the 3rd March, informing him of his readiness 
at once to enter on his office, and had been requested to wait for a 
week. On the 4th March he had called personally on the Mayor at 
the City Hall, and the Mayor informed him to the same effect, and he 
was again informed that he must wait ; that his election was not yet 
confirmed (apparently under the misapprehension already noticed). 
On the 22nd March the plaintiff addressed the Mayor and Council m 
writing, but this remained unnoticed. On the 26th March he ag^rin 
wrote to the Mayor, and on the 28th received a reply from the Olerk 
denying that he had been appointed. It would have been quite al>s^*^ 
for him to attempt to comply with the conditions of section 95. E^'eO 
the strictness of the conditions of a money tender are to be deem^^ 
entirely waived when it is quite clear that no tender wouU 
entertained. 

The Corporation had a very simple way of remedying or eatirt/jf 
preventing any ill consequences from their blunder, if it WQ|*g 
blunder, at the ballot of 2nd of March. They could pay the plaintiff 
a month's salary and dismiss him. Instead of that, they ignore their 
own most solenm act and try to prevent the application of section 93, by 
disowning their own votes. The plaintiff is surely not to blame for 
supposing them serious, both when they elect and when they refuse to 
admit. The case of the defendants is, " Our ballot on the 2nd March 
was a mere empty form and gave you no rights ; our refusal to give 
effect to that vote was also brutum fulmen, and exempted you from 
no liability. We are not bound, either by our vote or our refusal." I 
surely cannot listen to that. 

It was suggested that if the plaintiff, under the election of the 2nd 
March, acquired any rights which the Corporation refused to 
recognize, he ought to have applied for a nuinduravs, directing them 
e, g.fto execute a sealed appointment to office, and to admit him to 
perform the duties ; and that on the application for such a writ his 
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right could have been more properly te.sted. But I doubt very much beobie, c. j. 
whether, on such an application, any enquiry as to his rights could June, 1892. 
have taken place. Of course if it appeared that plaintiff had no right, Duck 
the rminilamtiii would have been refused. But it ]!ii;:]^ht equally have ''• 

been refused on other preliminary grounds. A numihirmis will not be 
granted unless it is the applicant's only remedy. Neither will it be 
granted unleas it clearly appear that it will be aw effectual remedy. 
Here mandamus would clearly have iiean (juite abortive, for if the 
Corporation had, in obedience to the writ, admitted the plaintiff* to 
these offices, they would have had a clear right to dismiss him the very 
next day, and the solatium of a month s salary appears to be the 
statutory relief and more appropriate than the remedy by mandamus. 
The writ therefore would have probably been refused entirely, 
irrespective of any consideration of the effect of the ballot of 2nd 
March. 

I think there must be judgment for the plaintiff* for a month's 
salary, with costs, save so far as they have been occasioned by the 
amendments I have referred to. The defendants' costs of the amend- Judgment, 
ment must be borne by the plaintiff; i. e., must be deducted from the 
amount of the judgment. And I think this action more properly 
brought in the Supreme Court than in the County Court, if only for 
the sake of the power of appeal 

In view of the statements at the trial, it is as well again to point 
out that by section 84, of the " Municipal Act, 1891," the Mayor has 
no casting vote in addition to his own proper vote as a member of the 
Council. Where that vote creates a tie, the result is to be negatived 
without more. As described, the Mayor did, on 9th March, give a 
casting vote in the negative, but that, of course, he had no power to 
do. However> the statute itself (section 84), without his casting vote, 
effected the result which he desired. The provision in section 84 would 
have prevailed, even if his casting vote had been given in the 
affirmative. • 

Judgvient for Plaintiffs 
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Statement. 



METHERELL 

r. 

THE MEDICAL COUNCIL OF BRITISH COLUMBIA. 

AKU 

» 

G. L. MILNE, M.D., the Registrar of the Council. 

MtdicaX practitioner — Refimai to regigter in Britvik Columbia an Ehiglish registered 
practitioner— Supremaeff of Imperial Parliameni — Mandamus. 

A medical practitioner registered in England prior to June lat, 1887, under the Imperial 
Medical Acta^ ia entitled to be registered, and admitted to practice in BritiBh 
Columbia, pursuant to Imp. Stat. 31 Vic, cap. 29, sec. 3, subject to such laws 
as the Provincial Legislature may have made, for the purpose of enforcing the 
registration within its jurisdiction of persons registered under the Imperial Medicai 
Acts, 

2. Qeneral provisions in the B. C. Medical Act (Con. Stat. B. C. 1888, cap. 81), 

relating to examination of candidates, payment of fees, and registration of 
medical practitioners, do not affect the right to be registered in the Colony, 
acquired under the Imperial Statute by EInglish registered practitioners. 

3. The question of supremacy in relation to subjf^cts of legislation, as distributed by 

the B. N. A. Actf arises only aa between the Dominion Parliament and the 
Provincial Le^ialaturea. The Imperial Parliament is aovereign to both. 

4. The B. C. Medical Act, (Con. Stat. B. C, 1888, cap. 81), sec. 31, anthorizea the 

making by the B. C. Medical Council of rules, pursuant to Imp. Stat. 31 
Vic, cap. 29, aec. 3, for admitting English registered practititioners upon the 
Provincial register. 

5. The B. C. Medical Council having made no such rules, plaintiff was entitled to be 

admitted upon the B. C. register, upon such proof of his English registration aa 
would be admitted in a Court of law. 

motion for a writ of mandamus. 

Jl LAINTIFF was, in London, England, in 1884, duly registered as 
a medical practitioner, under the Imperial Medical Acts, particularly 
referring to The Medical Act, 1858 (Imp. Stat 21 and 22 Vic, cap. 90, 
sec. 31,* as amended by Imp. Stat. 31 Vic, cap. 29, sec. 3"|- (1868), 



**'31. Every person registered under this Act shall be entitled * * to practice 
medicine or surgery * * in any part of Her Majesty's Dominions. " 

t"3. Every Colonial Legislature shall have full power * * to make laws for 
for the purpose of enforcing the registration within its jurisdiction of persons who have 
been registered under the Medical Act * * upon payment of the fees (if any) 
required for such registration, and upon proof, in such manner as the said Colonial 
Legislature shall direct, of his registration under the said Act." 
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which latter was repealed by The iTnperial Medical Act, 1886 (49 and bbobie, c. j. 
50 Vic, cap. 48), which however (sec. 28) preserved all rights acquired 1892. 
prior to 1st June. 1887. "methkrell 

The defendants refused to admit the plaintiff upon the Provincial ,, "• 

AlEDICAL 

Medical Register, upon proof of his London regis ti'ati on, or to permit Council, B.C. 
him to practice li.edicine in the Province, without compliance with the 
provisions of the B. C. Medical Act (Con. Stat. B. C, 18-8), cap. 81, 
sec. 29,* by passing an examination. Defendants Imd made no rules 
applicable to the admission of English registered practitioners upon 
the Provincial Register, or professing to deal with them. 

Pooley, Q. C, for the motion : 

We rely on the Imperial Statutes. The Provincial Statutes do not ""k ™ ° * 
govern. They do not pretend to interfere with the right to practice 
in the Colony given by the Imperial Statute to medical practiticmers 
duly registered in England prior to June, 1887. If they did, they 
would be lUtra vires to that extent. If there is any conflict between 
the Imperial and Provincial Statutes, we contend that the Imperial 
Statutes govern, for, though the subject of education is relegated to 
the Provincial Legislatures by the B. N. A. Act, the Imperial 
Parliament has jurisdiction to reassume or infringe upon any of the 
powers therein delegated by it — Reg. v. College of Physicians, 44 U. 
C, Q. B., 564. 

A. E. Mc Phillips contra. A viandamus will only be granted to 
enforce the performance of some duty on the part of the defendants, 
in the performance of which the plaintiff is interested. There is 
no duty imposed on the defendants to register such persons as 
the plaintiff. If the plaintiff is entitled to practice in this Province 
under his English registration, then he has no interest in Provincial 
registration, but the reverse, if any fees were required to secure 
it. No provisions or rules on the subject of any kind have been 
made. The plaintiff has made an unnecessary application to the Court 
and it should be dismissed. [Begbie, C. J. — In England, since the 
Jiuiicaiure Act, and in this Province by sec. 14, Supreme Court Act* 



* " 29. The Council shall admit upon the register any person who shall produce from 
any college or school of medicine or surgery, n;quiring a three years' course of study, 
a diploma of qualification ; provided, also, that the applicant shall furnish to the Council 
satisfactory evidence of identification, and pass before the membera thereof, or such of 
them as may be appointed for the purpose, a satisfactory examination touching his fitness 
and capacity to practice as a physician and surgeon." 
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BEUBiE, c. J. a mandamun may lie granted in all cases in which it shall appear to 

1892. the Court to be just or convenient.] No register has been provided 

Mktherell upon which the plaintiff could be placed. [Begbie, C. J. — Rules can 

., *^' be made and fees niav be fixed so as to cover these cases. See sees. 

Medical 

Council, B.C. 26, 27 an I 81, B C. Medictd Act, and when made would have to be 
complied with.] But in the meantime a vutmiaTnus cannot go. 
[Begbie, C. J. — The Council should establish a register and fix fees, 
under the powers given them in sees. 27 and 31 of their Local Act j 
and in default of their doing so a rrutvdantiis might issue to compel 
them.] 

Begbie, C. J. : — 

This is an application by the plaintiff* for a TrKuubnnas to the 
Provincial Medical Council, commanding them to place the plaintiflTs 
name on the register of practitioners. 

It appears by the plaintiffs affidavit, and does not seem to be in 
dispute, that the plaintiff was duly registered in England in 1884, and 
is entitled to Ik? registered here, subject to the various statutes which 
have been passed on the matter, beginning with the Imperial Medical 
Act, 1S5S. The whole object of all legislation on the subject seems 
to be very well stated in the preamble to that Act, namely : — 

*' That it is expedient that persons desiring medical aid shouhl be 
able to distinguish qualified from unqualified practioners." 

This is repeated word for word in the first British Columbia statute, 
the Medical Act, J 807 : " and although none other of the Imperial 
amending Acts, nor of the British Columbia Acts, contain any preamble 
at all, yet all being founded on this, the principal Act, ought, I think, 
to be construed with reference to this object. 

The Imperial Statute, 185(S, c. 90, s. 31, declared that all practioners 
registered in Great Britain might, without further examination, 
qualification, or registration, practice in any of Her Majesty's 
dependencies. The Imperial Statute, 1868, c. 29, modified that by 
declaring (sec. 3) that every Colonial Legislature might require 
registration, within their own jurisdiction, of any such persons, and 
impose fees for such registration ; but no other qualification, except 
the British registration, is to be required. The Imperial Statute, 1886, 
c. 48, s. 6, again somewhat modifies that ; but this modification does 
not affect the present plaintiff, whose position, having accrued in 1884, 
is expressly protected by sec. 28 of 1886, and remains, therefore, 
under sec. 3 of 1868, already cited. 



Judgment. 
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The only difficulty, auJ I think a not unreasonable ditttcultv, felt beobie, c. j. 
by the defendants arises from the want of local machinery, since the 1892. 
Provincial Statute of 1890. Previous to that date, the matter had methbrell 

always been dealt with according to the provisions enacted h(;re in v. 

* \1kdical 

1870 (enacted for carrying out the Imperial Statute of 1868, sec. 3). Council, B.C. 

That section was re-enacted in 188G, and a^ain in the Code, 1888 ; but 

in 1890, to remeily a supposed oversiglit in the compilation of that 

Code, it was enacted that the Code should be read as if that section 

(sec. 1 of 1870— sec. 30 of 1888,) had not been set forth therein. Of 

course, that could not operate as a repeal of sec. 3 of 1868. The 

Provincial Parliament could not repeal an Imperial Act. It was, 

indeed, faintly argued that medical diplomas, certificates, etc., came 

within the head of "education/' which by the B. N. A. Act, /r*?67,sec. 93, 

is expressly reserved to the Province, and then applying the do^itrine 

which I insisted on last week in Att(n^iiey-Oeneral v. Dr. Milne (Ijeing 

merely what the Privy Council pointed out in Hodge h case), the 

Province had complete sovereign authority given to it by the B. N. A. 

Act over that subject matter. The obvious answer is that that 

"sovereignty" is only as between the Province and the Dominion. 

Neither of these authorities, nor both of them together, can repeal or judgment. 

alter any clause in the B. N. A. Act which is an Imperial Statute. 

But the Imperial Parliament itself can, of course, repeal any of 

its own Acts, and the B. N. A. Act among them, or any clause of any 

such acts, just as lawfully and effectually as the Provincial Parliament 

can repeal any clause of a Provincial Act, or the Dominion Parliament 

of any Dominion Act. So that if sec. 3 of the Imperial Act, 1868, 

18 absolutely inconsistent with sec. 93 of the B. N. A, Act, IS67, 

nothing done here can prevent its eflPect, and the latter enactment must 

prevail. 

But the Provincial Statute of 1890 does not necessarily conflict with 

that sec. 3. It certainly says that sec. 1 of 1870 (sec. 30 of 1888) is to be 

repealed. But it was not that section which gave the plaintifl* his 

right to registration, as it merely provided the machinery, and 

imposed a fee ; and since sec. 30 gave the plaintiff* no right, its repeal 

would deprive him of none, though such repeal probably exempted 

him from liability to any fee. The Legislature probably intended 

merely to intimate that statutory machinery was not necessary for a 

compliance with sec. 3, that the Council might of its own mere motion 

define the method and terms of compliance. And I rather think that 

this is a correct view. Sec. 26 of the Medical Act, 1888 y may well 
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BBGBIS.C. J. Im* reail to direct the registration " of all those who comply with the 
1892. enactments thereinafter contained " — pointing to the examination, &c., 

Methkrbll ^fore a board of examiners, mentioned in sec. 29 — " and with the 

V. i^i^g a^jr^j regulations made, or to be made, by the Council as to the 

CouNciL,B.C. qualifications to be required from practitionei-s," and pointing to the 

power to make rules, &c., in sec. 31 — which rules are expressly to 

extend, not only to the method and subjects of examination, but also 

to the regulation of the register, and the fees to be paid for registration- 

I think, therefore, that the Council have it in their power to make 

rules for admitting the plaintiff* to the register in conformity with see. 

3 of 1868, and to fix the fees payable. And as it .seems clear that the 

plaintiff has a right to be alinitted to the B. C. register, upon proof 

simply that he was in 1884, and is now, on the list of the London 

registry, I think the Council ought forthwith to make such rules. 

If they <lo not, the plaintiffs position is simply this : By sec. 3 of 
1808, he is entitled to claim registration here, upon payment of such 
fees, and production of such proof of the London registration, as this 
ijcgislature may tlirect. This Legislature did, in 1870, impose a 

a ginen . statutory fee, and make certain statutory regulations ; but all these it, 
in 1890, repealed, and left it to the Council to establish fees and 
regulations. The Council has, as yet, established nothing. It follows 
that the plaintiff is entitled to be registered now without any fee, and 
upon such proof of his London registration as would be admitted m a 
Court of law. I hope that the Council will, with all due speed, make 
rules and orders adapted to this contingency which will apply to 
future cases; but they must, and probably wUl without further 
litigation, admit the plaintiff at once. If they do not, a viandamus 
must issue. 

In the case of Regina v. College of Physicians, 44 U. C. Q. B., 564, 
a niandamius actually issued. That case was almost identical with 
the present, but it was not em harassed with the hiatus, which occurs 
here owing to the repeal of sec. 30 and the absence of Council-made 
rules. I desire fully to adopt the reasoning of Chief Jastice Hagarty 
in giving judgment in that case, and especially his concluding words : — 
" We do not feel inclined to impute to a body of gentlemen 
standing so high in public repute a desire to do more than ascertain 
their legal rights, and not to evade their performance by. the 
imposition of what may be called differential duties against those who 
may seek to make this country their home on the faith of the general 
law of the Empire." 
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On the contrary here, as in the Ontario ease, nothing could be more bbgbie, c. j. 
handsome than the way in which the defendant's counsel left the case 1892. 



to the judgment of the Court. Msthekell 

It may be worth while to mention, concerning the Imperial Act ^ ^* 
of 1886 — ^though it does not «ipply to this case — seems to be Counoil,B.C. 
intended to meet in future the suggestion of Chief Justice Hagaiiiy 
pointing to a reciprocal recognition, on Home and Colonial registers, of 
the Colonial and Home qualifications of medical practitioners. I say 
" intended," for it does not seem clear that the definition of " British j^^^pn^jn^ 
possession " would enable Canadian practitioners to be registered in 
England. " Where there are in any such possessions central and local 
Legislatures, the whole is to be deemed one possession." But according 
to our constitution, each province, for the purpose of medical tests and 
registration, would probably require to be deemed a separate 
posseasion, having regard to the B. f^. A. Act, sec. 93. 

Mandamus to issue if Plaintiff not admitted on B. G. Register 



REGIN A V. CLARK. bbobik. o. j 

1892. 
Criminal law — Folate pretences — Knowledge of the/cUnty of the pretence by the agent of t iv 15 
the person defrauded — Effect of. 



Rkoina 

C, a policy holder of a fire insurance company, conspired with H., their local agent, Clark 
to defraud the Company. C. handed in to H. , for transmission to the Company, 
an unfounded claim for pretended losses by fire, supported by his (C's) 
statutory declaration, the whole being false to the knowledge of H. Upon this, 
C. obtained the money through H. from W. k Co. , the general agents of the 
Company. 
Held:— 

1. The knowledge of their agent, H., of the falsity of the pretence could not be 

imputed as the knowledge of W. & Co., or of the Company, so as to aflect the 
criminality of C. 

2. The fact that C. and H. might have been indicted for conspiracy to defraud was 

immaterial. 

1 HE following case was reserved for the consideration of the Court statement, 
of Crown Cases Reserved, by Drake, J., who presided at the trial : — 

John Clark and Albert Elgin Howse were tried before me at a Court of Oyer and 
Terminer and General Gaol Delivery at Kamloope, on the 6th day of June, 1892, upon 
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Argument. 



Judgment. 



an indictment charging them with obtaining money from Robert Ward k Co. by means 
of a false pretence to the Royal Insurance Company, of Liverpool, ESngland. 

At the trial it was proved that Clark, at the solicitation of Howse, insured a stable 
and contents in the Royal Insurance Company, Howse at the time being the agent of the 
Company. During the currency of the policy of insurance Clark abandoned the stable 
and removed the contents, and the stable was shortly afterwards destroyed by fire. 
Clark lost nothing by the fire. Afterwards Clark, at the suggestion and acting on the 
advice of Howse, made an application to Robert Ward A Co., the principal agents of the 
Insurance Company in this Province, through Howse, for payment of the insurance 
money. The matter was referred by Robert Ward k Co. to Howse, and the latter 
handed Clark the statutory declaration required by the Company, containing statements 
which Howse knew to be untrue, telling him it was a form he would have to sign, and 
Clark made the declaration before a Justice of the Peace, and received the amount as 
adjusted. This declaration is the false pretence complained of. 

Counsel for Clark objected that the defendant could not be convicted if the 
prosecutor knew of the pretences to be false ; that Howse knew that the statements 
contained in the declaration were untrue, that is, knew of the alleged false pretence ; 
that Howse was the agent of the Insurance Company, and his knowledge was the 
knowledge of the Company. Hence Clark could not be convicted. 

I over-ruled the objection, but reserved the point for the consideration of the Court of 
Crown Cases Reserved. The prisoners were found guilty and sentenced. I admitted the 
prisoner Clark to bail, pending the consideration of the point reserved. 

The question for the consideration of the Court is whether the objection taken is good 
or not. If good, the conviction to be quashed ; if bad, the conviction to stand. 

C, Wibon for the prisoner: Where the person from whom the 
money is obtained is aware, at the time, of the falsity of the pretence, 
the crime is not proved : Reg, v. Mills — Dears & Bell, 205. Here 
we further object that what took place was a conspiracy between the 
prisoner and Howes to defraud, and they should have been indicted 
for conspiracy. 

A. 0, Sinith, for the Crown, was not called upon. 

Per curiam — Beobie, C. J., Crease and Walkem, J J.: — 

Beg, V. MilU does not apply. Here Ward & Co. did pay on the 
faith of the false pretence. Howse was a mere conduit pipe, through 
whom the pretence was conveyed to, and the money from, Ward & 
Co. for the prisoner. Howse was the agent of the prisoner and not of 
Ward & Co. in the transaction. In any case, the doctrines of 
commercial agency do not apply to prevent the operation of the 
criminal law. 

Conviction affirrried^ 
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CREASE, J. 

1892. 
July 16. 

THE CANADIAN PACIFIC NAVIGATION CO. U. p. n. Co. 

V. 

''. Vancouver. 

THE CITY OF VANCOUVER. 

Puhiic Health H^gvIcUions — Municipal By-faw providing — PrcviiicicU statute authorizing — 

CotistitutionaJ law — Interference ivith trade and commerce. 

A Municipal by-law providing, ** The Medical Health Officer shall have power to stop, 
detain, and examine* every person, or persons, freight, cargoes, boats, * * 
coming from a place infected with a pestilential or infections disease, in order to 
prevent the introduction of the same into the city," does not authorize the 
Medical Health Officer, or other Municipal authorities, to detain a steamship and 
its passengers and crew coming from an infected place, or to prevent them from 
landing within the Municipal limits, without reference to a proper examination 
for the purpose indicated and its results, as showing danger of their introducing 
the disease. 

2. That the stopping of all the passengers without examination was not an exercise of 

the powers reposed in the Corporation by the By-law, but was an interference 
with trade and commerce, and was ultra vires. 

3. That the By-law, and the Statute autliorizing it, were intra vires. 

jyiOTION to dissolve an injunction. By Stat. B. C, 1889, cap. 40, statement, 
sec. 37, amending sub-sec. 92 of sec. 142 of the Vancouver Incorpora- 
tion Act, 1886, power was given to the Corporation of Vancouver to 
pass by-laws *' for regulating, with a view of preventing the spread of 
infectious disease, the entry or departure of vessels at the port of 
Vancouver, the landing of passengers and cargoes from such boats or 
vessels, or from railroad carriages or cars, and the receiving of 
paasengers and cargoes on board of the same." 

In pursuance thereof, on 2nd February, 1892, the Corporation 
passed a By-law, No. 131, called "The Public Health By-law," which 
provided, inter alia : " Sec. 8. The Medical Health Officer shall have 
power to stop, detain, and examine every person or persons, freight, 
cargoes, boats, railway and tramway cars coming from a place infected 
"With a pestilential or infectious disease, in order to prevent the 
introduction of the same into the city." 

The defendants, by their Health Officer, stopped passengers travelling 
on plaintifTs steamship Yosemite from Victoria to Vancouver, from 
landing at Vancouver, by threats that if they did so they would be 
confined in quarantine for 14 days, on the ground that Victoria was a 
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CREASE, J. place infected with small-pox. No examination of the passengers was 

1892. had for the purpose of ascertaining their respective condition and 

July 16. circumstances in regard to the existence among them of the disease, or 

C P N Co ^^^g^^ of any of them having contracted or having been exposed to 

«'• contafdon thereof. Victoria was a place infected with smaJl-pox. 

Vancouvkr 

On affidavits setting out the above facts, an interim injunction had 

been granted by Mr. Justice Crease, restraining until the hearing, or 
further order, the Coiporation of Vancouver, their officers, &c., from 
preventing the landing at Vancouver of passengers from plaintiff's 
steamship, coming from Victoria. 
Argument. Hon, A. N, Richards and A. E. McPhiUipe now moved to dissolve 

this injunction. They read affidavits to show that Victoria was a place 
infected with a pestilential or infectious disease, within the meaning of 
the By-law, the affidavits alleging that 56 cases of smaJl-pox were then 
reported by the Victoria Health Officer as existing in that city and its 
environs. They contended the powers derived by the CJorporation 
of Vancouver, under their Incorporation Act and their By-law there- 
under, are as large as the powers delegated to Local Boards of Health 
under the Provincial Health Act (Con. Stats. B. C, 1888, cap. 55), and 
assumed by the Provincial Health Regulations, passed under the said 
Act. The Provincial Legislature had jurisdiction to give the 
power to stop vessels, &c. It was not an interference with 
trade and commerce. As the Yosemite is a Provincial steamship 
plying between ports within the Province, all her operations, and the 
movements of her passengers, are subject to control by the Provincial 
Legislature or any authorities to whom it may delegate that 
control. All matters of public health, except quarantine stations and 
marine hospitals, are subjects of exclusive Provincial jurisdiction 
(Runfret v. Pope, 12 Q. L R.,p. 303). A mandatary injunction should 
only Issue in a very clear case {Toronto B, & M, Co, v. Blake, 2 Ont 
Rep. at p. 183). On the constitutional question, Lenoir v. Ritchie, 3 
Can. S. C. R. 575. 

E, V. Bodwelly contra : The constitutionality of sea 37 of Stat. 
1889, is not involved. If it authorized the passing of a By-law giving 
power to stop traffic generally, the By-law did not assume to do so. 
The proper construction of the language of the By-law^-clause 8, 
" Health Officers shall have power to stop, detain, and examine," &c., — 
is that the stoppage and detention shall be for the purpose of examining 
as to the condition and circumstances of the passengers in relation to 
the possibility of the introduction of the disease into Vancouver by 
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them, or any of them, and not a stoppage and detention at all events, crease, j. 

without regard to any examination or its results. The authority of 1802. 

the Provincial Legislature only extends to making regulations for the July 16. 

proper control and management of subjects within their jurisdiction— c. P. N. Co. 

here, matters of public health. The proposition of defendants is that ,^ ^- 

Vancouvkr. 

under a power to regulate for a limited pui-pose, and in a method 
indicated, they derived authority arbitrarily to stop the volume of 
trade to the East through Vancouver. 

Crease, J. : — 

I desire to place myself, as far as possible, in the position of the Judgment, 
people of Vancouver, and to give to them the benefit of every 
means which the law, in my opinion, affords them for assuaging 
their fears by the exercise of every precaution which their own 
By-law provides. It was not within the powers of the Health 
Officer, under the By-law, without examination, to exclude all 
comers from Victoria. That is an unwarrantable interference with 
trade and commerce. There is no power that would enable the 
Vancouver authorities to prevent passengers from Victoria from 
landing, provided there is good and reasonable ground for believing 
that they have not the disease, or are not infected with it, or have not 
been exposed to actual contagion. I am, in this matter, placing 
myself in the position of one having in view only the idea of enabling 
the Vancouver authorities to prevent any peraon landing there who is 
infected with the disease, or in danger of spreading it. There is no 
law that would enable them to put all the passengers and crew, 
coming as they did with a clean bill of health, in quarantine, at once, 
merely because they came from Victoria, unless there was some 
reasonable ground for believing, after examination, that there was some 
one or more on board liable to detention on either of the grounds I 
have specified. Of course, one infected person might infect, and there- 
fore might cause the detention of all those on board, as suspects. But 
the authorities could not detain and quarantine all the passengers and 
crew without being thereto warranted by examination and consequent 
discovery of actual danger of small-pox, in the manner and to the 
extent I have described. 

Order dissolving the injunction refused, but injunction varied to 
read : — 

*'That the defendants, their officers, agents, workmen, and servants do permit all 
passengers upon the plaintiffs' steamers to land at the port of Vancouver, subject only 
to Bttch detention, examination, and inspection as may be reasonably necessary, in order 
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C. p. N. Co. 

V. 

Vancouver. 



to ascertain the existence among the passengers of the disease of small-pox, or of actual 
danger of the said passengers or crew, or any of them, being infected with small-pox by 
reason of their, or any of them, having l)een actually exposed to contagion thereof^ 
And this Conrt doth further order that the defendants, their officers, workmen, and 
servants be, and they are, hereby restrained from in any way interfering with or 
obstructing the said plaintiffs in landing the said passengers, or any of them, except only 
as to such of said passengers as shall be proved to be infected with the said disease of 
small-pox, or with respect to whom tliere shall be good and reasonable ground for 
believing tliat he or she has contracted the disease, or is in any way infected therewith, 
with liberty to ail parties to apply as they may be advised." 



BEOBIE, C. J. 
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COURT. 

1892. 
July 21. 

Att'y-Gbn'l 

V. 

Milne. 
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Statement 



MILNE. 

Public Health Act^ 18S8 — Delegation of legisi active powt-.r — Potcer of LiexUtiiant -Governor 
in Conncil to dvfmvts Municiftal Health Officer uppoiiUed by By-law — Practice — A^o 
appeal from, order granting inj unction , but only from refusal to dingolre. 

Held, Per Bkobik, C. J. — 1. A Provincial Statute having given to the Lieutenant- 
(fovemor in Council power to make and alter such Regulations as he might 
deem expedient in regard to certain matters affecting the Public Health, 
the same to have the force of law, such regulations when passed superseded all 
Provincial and Municipal enactments inconsistent with themselves. 

2. It is competent to the Lieutenant-Governor in Council, by Regulation under 
the provisions of the Health Act^ 1888, to dismiss a Health Officer appointeil by 
Municipal By-law. 

Held, by the Divisional Court, Per Ckease, Walkbm and Drake, JJ., on appeal from 
order granting injunction, that no appeal lies from such an order but only from an 
order refusing to dissolve the injunction. 

Held also, by the Divisional Court, on appeal from order refusing to dissolve, that the 
Regulations in question purported to oust defendant from further acting as Health 
Officer only in relation to small-pox, t. e., the matter in which the Lieutenant- 
Governor in Council had assumed control. 

MOTION TO CONTINUE INJUNCTION. 

xjLN interim injunction having been obtained from Beqbie, C. J., on 
the previous day, restraining George Lawson Milne from acting or 
assuming to act as, or from holding himself out to be, the Health 
Officer for the City of Victoria, on the following state of facts : 

Smallpox had broken out in the City of Victoria shortly prior to 
the 11th July and was prevalent to some extent. The Municipal 
Corporation of Victoria some time previously and without special 
reference to any then existing contagious disease, under a By-law 
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passed pui-suant to sec, 104, sub-sec. (54), of the Municipal Act, 1892, begbik, c.j. 
i^iving them power to pass By-laws for " The preservation of Public ^'pJS5^m^^ 
Health, including the sanitary condition of the Municipality," had 
appointed Dr. Milne Health Officer for the city. On the 11th July, . 

owing to the outbreak of small-pox, the Licutenant-Govornor in Council, 

pursuant to section 2 of the Health Act, Con. Stat. B. C. 1888, cap. 55, " ^. 
providing: "It shall be lawful for the Lieutenant-Governor in Council, Milne. 
by any order duly made and passed, to make and alter such rules, 
regulations and by-laws as such Lieutenant-Governor in Council may 
deem expedient in respect to the following raattera : * * (a) The 
establishment, management and maintenance of Local Boards of Health, 
their functions and powei's" — every such regulation so made having by 
section 3 the force of law — had passed and issued a set of regulations 
providing, amongst other things : 1. " It shall be the duty of each of 
the corporations of the cities of Victoria, Vancouver, New Westminster 
and Nanaimo, to appoint a duly qualitied medical practitioner to be 
designated and act as Municipal Health Officer foir the Corporation, 
whose duty it shall be to co-operate with the Provincial Health Officer 
in arresting the spread of small-pox and, in his absence, to act in his 
stead. * * Where, in either of the said cities, a Health Officer Argument. 
has, before the date of these rules, been appointed by the Local Board, 
such Health Officer shall be the Municipal Health Officer durmg the 
will of the Local Board, without further appointment." 

Pursuant to section 5 of the Health Act, providing, ** Whenever there 
is good and sufficient reason to apprehend the invasion of any contagious 
or epidemic disease, likely seriously to endanger life, the Lieutenant- 
Governor in Council may appoint and pay a fit and proper officer, 
to be called the Health Officer, whose duty it shall be to provide 
that the Local Boainls cany out the Orders in Council, and gener- 
ally to perform such duties as the Lieutenant-Governor in Council 
may direct," a Provincial Health Officer, Dr. Davie, had been 
appointed by the Lieutenant-Governor in Council. It had been 
found that, for some reasons, and in the respects referred to in the 
affidavits, the Municipal Health Officer, Dr. Milne, did not co-operate 
-with the Provincial Health Officer, as required by the spirit and 
language of the regulations, but that there were material differences 
of opinion between them as to the mode of can-ying out the regulations ; 
and under these circumstances it had been considered necessary 
in order to avoid friction and want of uniformity in the working of 
the regulations, to remove the subsidiary officer. Dr. Milne ; and 
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BEOBiE,c. J. supplementary regulationn were, on 18th July, accordingly pa&sed by 
the Lieutenant-Governor in Council, providing: "1. So much of the 
Provincial Health Regulations, 1892, as authorizes or requires the 
Corporation of Victoria to appoint a Municipal Health Officer and any 
municipal by-law, regulation or resolution authorizing or purporting 
to authorize the appointment of a Health Officer for the said city is 
hereby discharged, and any existing appointment heretofore made of a 
Health Officer by the said Corporation is hereby vacated and annulled ;" 
" 2. It shall be the duty of the Provincial Health Officer to appoint a 
duly qualified medical practitioner to perform within the limits of the 
Municipality of the City of Victoria the duties allotted by said 
Regulations to the Municipal Health Officer for the Corporation, and 
to cancel and revoke such appointment at pleasure, and from time to 
time to make new appointments to fill the vacancy caused by any 
such cancellation or revocation, and such officer shall be designated 
the * Victoria Local Health Officer.' " The vacancy caused by the 
removal of Dr. Milne had, under the last provision, been filled by the 
appointment of one Dr. Wade to be " Victoria Local Health Officer," 
accordingly. Dr. Milne, notwithstanding his removal by the above 
regulations and the appointment of Dr. Wade, still assumed to act as 
Health Officer for Victoria, published reports as such, and stated his 
intention of continuing that attitude. 



Argument. 



Theodore Davie, A.-O,, moved to continue the injunction until the 
hearing or further order. 

The Regulations of 11th July, and the supplementary regulations 
of 18th July were within the scope of the powers conferred upon the 
Lieutenant-Governor in Council by sec. 2 of the Health Act, and, by 
sec. 3 of the same Act, they have the force of law. Dr. Milne, by the 
exercise of the absolute discretion reposed in the Lieutenant- 
Governor in Council by the Statute, and for abundantly sufficient causes, 
though the reasons why the Lieutenant-Governor in Council "may 
deem expedient" to make such Regulations cannot be inquired into, 
has been lawfully and effectively removed from his former position of 
Municipal Health Officer. The injunction should be continue<l. 

W. J, Taylor, for defendant: — Although the Lieutenant-Governor 
Council was given power by sees. 2 & 3 of the Health Act, to make and 
alter regulations, etc., which should have the force of law, for " The 
establishment, management and maintenance of Local Boards of Health, 
their functions and powers ; " this does not include the power to put an 
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end to them or to depose a Municipal Health Officer appointed by beobie. c.j. 
them, with the approval of the Lieutenant-Governor in Council. The divisional 

COURT 

provision in clause 1 of the regulations of 11th July "such health 
officer shall be the Municipal Health Officer during the will of the 
Local Board," recognized the effect of section 6 of the Act, " It shall be 



the duty of the various Local Boards of Health to cai-ry out the * ♦ ^'^'^'^^^'^ 
regulations * * of the Lieutenant-Governor in Council, * * Milne. 
and they may * * appoint or employ such officers and servants ^K^"^®" * 
as may be necessary for this purpose, and may remove such officers as 
such Board may see fit ;" and this express power of removal having 
been given to the Local Board alone by the same statute as that under 
which the Lieutenant-Governor in Council acquired the right to make 
the regulations in question, it follows that regulations having the effect 
of dismissing a duly appointed Municipal Health Officer were ultra 
vires of the Lieutenant-Governor in Council, and that the general 
powers to pass such regulations, conferred by sections 2 and 3 of the 
Health Act, must be understood as restricted in regard to such 
dismissal, which was reserved to the local boards by sec. 6 of the Act ; 
otherwise, all of the Act except section 2 was in force only at the 
sufferance of the Lieutenant-CJovernor in Council, who might, under 
that section, pass regulations incompatible with the powers and duties 
conferred on the Local Boards by the other sections of the Act. 

Theodore Davie, A,-0,y in reply : — The policy, intention and effect of 
the Act was to repose an ultimate supreme authority in the Lieutenant- 
Governor in Council to assume absolute control of the whole question 
of health regulations when necessity demanded, and to abrogate all 
other authorities whatever by regulations having the force of .law. 
These powers were only intended to be exercised on an emergency, 
and in the intervals the matters were properly left in the hands of the 
municipal authorities and Local Boards of Health. In this case the 
necessity for the exercise of the power, in the public interest, is 
apparent. 

Beobie, C. J. : — 

It was said that, notwithstanding the recent Orders in Council, the Judgment. 
Corporation still retains its position as Local Board of Health, and 
consequently its powers under sec. 6 of the Health Act, Con. Stat. B. 
C, cap. 55 ; according to that section, the Municipality alone can appoint 
and remove health officials within its district ; that if the Lieutenant- 
Governor wish to appoint or dismiss an official, he must effect that 
object mediately through the instrumentality of a Board of Health; 
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he might, it is true, if he chose, displace the Council and establish some 
other body in its place ; then they would have the power to remove ; but 
that he has it not himself. But, in answer to all this, surely, the power 
to '' manage " in sec. 2(a) eminently authorizes the appointment and 
discharge of servants, as every householder knows. And here is, on 
the 18th of July, sec. 1, a rule or regulation to the effect that the 
existing Municipal Health Officer is thereby removed. Then it was 
said that this despotic power to make and alter rules, &c., having the force 
of law, given to the Lieutenant-Governor by sees. 2 and 3 of the Health 
Act, could not mean that the Lieutenant-Governor was to have power 
to annul the rest of that said Act ; that, deriving all his authority from 
that Act, he must at least respect the other provisions of the Act 
which alone creates his power. But that is an entirely wrong view. 
It is of the commonest practice in every settlement of property that 
unlimited power of appointment is given to the trustee or to the 
tenants for life, or some of them ; and then the deed continues, " And 
until such appointment, and subject to the same when duly made in 
trust for this, that, or the other purpose " — all of which purposes and 
trusts are swept away so soon as the donee of the power has duly 
intimated his will. It is, besides, quite improbable that the Statute 
should mean, " We give you despotic powers over the whole Province, 
in case of any epidemic, but we shall, by sections 4 and 6, remove 
from your power, not only Victoria and New Westminster, but every 
municipality now or hereafter to be created," i. e,, every centre of 
population, every place where an epidemic is probable, or, indeed, 
possible. 

Lastly, it is urged that section 104, sub-sec 84, of the Municipal Act, 
1892, again expressly conferred this power of appointment on the Munici- 
pality. But it is to be considered that the Legislature in April last 
were fully aware of the existence of these provisions in the Health Ad, 
and of the over-ruling powers thereby given to the Lieutenant- 
Governor in any epidemic, and legislated accordingly, knowing that in 
any emergency the powei*s they then gave would be swept aside. 

I think, on the whole, that Dr. Milne's removal is lawful. The 
objection against it is of a very technical character, viz., that the 
Lieutenant-Governor cannot do it of himself, nor until he has removed 
the present local board and replaced it with another ; which is so wide 
a step that he is desirous not to take it But I think that the 
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appointment and removal of officials comes within the head of bbobie.c. j. 



AND 



" management/' an<l so even the technical objection fails. ^^oourt^^ 

Continue the order to the hearing or further order. But the ig^ 
plaintiff must accept notice, on any day, of a motion for vacating this July 21. 
order on the morrow. 



Att*y-6kn*l 

V, 
MiLNX. 



The defendant appealed to the Divisional Court, and the appeal 
came on to be heard before Crease, Walkem and Drake, JJ., sitting 
as a Divisional Court on July 23rd. 

W. J. Taylor, for the appeal. 

Theodore Davie, A.-G,, for the Crown, respondent. 

Walkem, J. : — 

The proper course is not to appeal from the order granting the Judgment, 
injunction, but to move to dissolve the injunction. The Court has no 
jurisdiction to entertain this appeal, or to sit as a Court of first 
instance to dissolve the injunction. 

Crease and Drake, JJ., concurred. 

Appeal dismissed tvith costs. 



The defendant then moved before Beobie, C. J., to dissolve the 
injunction, which motion being dismissed with costs, defendant 
appealed from that order to the Divisional Court. 

The appeal was heard before Crease, Walkem and Drake, J. J., on 
August 2nd. 

W. J. Taylor, for the defendant, appellant. 
Tfieodore Davie, A.-G., for the Crown, respondent. 

The judgment of the Court was delivered by Crease, J. : — 

This was an appeal against the refusal of the Chief Justice to judgment, 
dismiss an injunction prayed for herein, forbidding Dr. Milne from 
acting, or assuming to act, as Health Officer for the City of Victoria 
during the remaining in force of the Provincial Supplementary Health 
Begvlations, 1892. 

Mr. Taylor, for defendant, contended that the appointment of Dr. 
Milne was based on the Health Act, Con. Stat. B. C, 1888, cap. 55, 
which directly constituted the Victoria Corporation a Local Board of 
Health within its limits and jurisdiction. 
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And that Dr. Milne had been elected by the Corporation as Medical 
Health Officer of the Municipality, with the approval of the 
Lieutenant-Governor in Council, and so was in under a positive law. 

That the Regulations of 11th and 18th July last were not of the 
same force as an Act, because the wording of the power there given 
was "to make rules, regulations and by-laws." So, he contended, they 
were to be considered as of only the same force as a by-law, and 
therefore could not be set up against an Act. 

That the Legislature had given and could delegate no power to the 
Executive to repeal any part of the Act. 

He then went on to argue that by the Statute and Regulations the 
Lieutenant-Governor in Council might freely appoint, and from time 
to time vary, officials to carry out hefidth regulations in out-lying 
districts, as they were not named, like Victoria, specifically as Health 
Districts under the Act. 

Moreover (sec. 6), the expenses incurred under the Act in Victoria 
are to be charged against the Municipality, those incurred in the out- 
lying districts against the Government, which confirmed his impression 
of the meaning, according to his construction, of the Act. 

But by the new Rules and Regulations, he contended, the Govern- 
ment had practically repealed sec. 6. of the Health Act, Con. Stat. B. 
C, 1888, cap. 55, and that they had no power to do so. 

The next grounds of objection were that, in any event, the injunction 
was too wide, and that injunction was a wrong remedy, for that the 
appointment being an office it could only be abrogated by a quo 
vxirranto — Dillon, 4th Am. Eki., sees. 842, 843. 

As to the applicability of the long proceedings which would be 
necessary under a gtto warranto, specially ill-suited to an occasion of 
urgency, it is to be observed that that proceeding is only applicable 
where there is a doubt whether a person occupying an office is rightly 
appointed. No such doubt exists here. 

Much of the above argument on behalf of the defendant was 
disposed of by the learned Attorney -General in a concise and forcible 
statement of the law governing the case, of which I shall take 
advantage in my decision. It appeared to me, however, to go further 
in the opposite direction than the facts as laid before us, the general 
purport of the regulations, and the law applicable to the present state 
of the facts seemed to warrant, and this for reasons which I am f^bout 
to state. 
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The present law regarding the public health took its rise with the bbobie, c. j. 
Health Ordinance, 1869, which was passed when I was Attorney- ^^Xourt"^^ 
General, and British Columbia still a Crown Colony. Its preamble, 
which is still in force, affords the same reason for the passing of the 
present Health Act, as it gave for the passing of the original Act. 



That was parsed because *' it was neceasaary to adopt measures, with ^ ^ ^ ^ 
the object of preventing or guarding against the origin, rise, or Milne. 
progreas of endemic, epidemic, or contagious diseases, and to protect 
the health of the inhabitants of the Colony, and for this purpose to 
grant to the Governor in Council extraordinary powers, to be used 
when urgent occasion demands." 

When Confederation . with the Dominion and Responsible Govern- 
ment, with its necessary changes in the form of administration, were 
introduced, and British Columbia became a Province of the Dominion, 
sec. 92, B N. A, Act, 1867, gave quarantine and the establishment 
of marine hospitals to the Dominion Parliament. 

The Act of 1869 was re-enacted, with all the necessary changes in 
form and structure which the altered state of things required, and 
assumed the shape of the present Health Act 

In other respects, the wording and purpose of the two Acts is identical 
and unchanged. The effect is to make the Lieutenant-Governor in Council 
responsible " when urgent occasion demands," such as an outbreak of 
small-pox, cholera, or other epidemic disease, for the sanitary safety of " ^^^^ ' 
the whole Province, and for that purpose arms him with extraordinary 
powers. 

Now as such diseases, if not immediately checked, spread like wild- 
fire through a country, and endanger even neighbouring places, the 
Lieglslature has found it necessary for the public safety to arm the 
Lieutenant-Governor in Council with certain absolute and despotic 
powers to sweep out of the way — during the existence of the 
emergency — obstacles which prevent the freest exercise of the means 
of extirpating the disease in the shortest possible time. 

For ordinary times and minor diseases, the ordinary routine of Muni- 
cipal health institutions is sufficient, but as those who have to administer 
these are confined in their jurisdiction to the Municipality and are dis- 
connected from each other, and whose advocations are not such as to 
prepare them to deal with epidemic diseases, and being elected, of course, 
naturally study the wishes of those who elect them, which hampers 
counsel, and prevents timely and combined action. So, when a suddeh 
emergency happens ai^d some epidemic begins its deadly career, and 
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BEOBiE, c. J. even puts neighbouring lands in danger, the duty of the Executive is 
clear, the disease has to be treated like the invasion of a hostile army — 
ordinary routine remedies and authorities are inadequate to cope with 
the occasion. The greater powers of the Health -4c^, framed expressly, 
for such a time, are called immediately into action, and imperious 
necessity demands that liberty, property, and all kinds of personal 
convenience, and, to a certain extent, even ordinary local Municipal 
law should give way, while the emergency endures and the danger is 
acute, to consideration for the public safety, upon the old established 
principle approved by the experience of centuries, '' Saliis popvli 
auprema lex'' 

That is what has happened now. The *' urgent occasion" contem- 
plated by the Legislature as "demanding" from the Executive to put 
the extraordinary powers of the Health Act into active exercise over 
the whole Province has arisen in the recent inroad of small-pox, as 
evidenced by the affidavits before the Court, not only within, but 
outside of the Municipality, and the regulations enacted and issued by 
the Lieutenant-Governor in Council, in the matter of small-pox, on the 
1 Ith July, 1892, cited as the Pwvinclal Health Regulations, 1892, and 
the Supplementary Provincial Health Regulations of the 18th July, 
1892, were the result. These regulations so issued, the Health Act in 
sec. 3 declares, " shall have the force of law and be so recognized in 
all Courts of the Province," words which, in the ordinary construction, 
insisted on by Endlich (Maxwell) on Statutes, sec. 7, p. 10, and York & N, 
M. Ry, Co. V. the Queen, 1 E & B, Jervis, C. J., at p. 864 and 22, L. J 
Q. B., 230, can only mean shall have the force of a Statute law. This 
conclusion is enforced by the enactment of the Health Act itself in sec. 
3, which provides, that "every such * * regulation * * so made 
shall be laid before the Legislative Assembly immediately, if it be in 
session, or, if not, as soon as possible after its next meeting, together 
with an account of all sums expended and all sums required for the 
due execution of this Act, in ordei^ to be dealt with as such Legislative 
Assembly shall deem expedient," a provision which refers the regula- 
tions law to the law-making power to confirm, vary, or repeal, and 
makes the Executive directly responsible in a constitutional manner to 
the Provincial Parliament itself. 

That this delegation of power was itself constitutional is clear from 
Reg, V. HodgCy 9 App. Cas: 117, which declared in effect that the 
Legislature of a Province is possessed of sovereign powers in all 
matters on which it can legislate within the limits of the B. iV. A. Act 



Judgment. 
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1867, sec. 92, as the Imperial Parliament, in the pleiititude of its beobie, c. .i. 

• AND 

power, possessed, and could bestow, and consequently can delegate any ^^Xq^rt^^ 
person, or body of persons, to rlo wliat it can do itself. 

The Act gives the Executive power not only to make these regula- j^u, 21. 
tions, but also *' in like manner to repeal or vary them," and gives to — ;-— — — 
each such enactment " the force of law." And this extends to every v. 

" order, rule and by-law " made in accordance with the Act as well as ^^^^' 
to every " regulation." 

The Act makes the Corporation of Victoria a Board of Health 
within the Umits of the city, having already defined in sec. 1 and its 
sub-sections its functioas and powers under that Act. 

The Corporation have also a general power under the 3fi6nici/>ai AcV 
1892, sec 104, sub-sec. 84, to pass by-laws for the preservation of the 
public health, including the sanitary condition of the Municipality, and 
sub-sec. 55 for the giving of notices and taking precautions in the case of 
any infectious disease, and other general ones as to drainage, &c., not 
necessary to mention here. 

The only by-law the Corporation has passed relating to the public 
health is By-law No. 131, providing for a standing Sanitary 
Committee, a Sanitary Inspector, and a " Medical Health Officer.'* judgment. 
The latter is thereby called on to report from time to time, first, upon 
aJl matters relating to the public health ; second, on the sanitary 
condition of the Municipal and other public buildings ; and third, on 
or before the 16th December in each year to report upon the sanitary 
condition of the city. 

There is no by-law of the City relating specially to smallpox. It is 
mentioned incidentally in the general powers of the Sanitary 
Committee in sees. 12 and 13 of By-law No. 131, but only with 
reference to any case arising in a hotel or boarding house, and has no 
greneral application, so there is no by-law to clash with the Provincial 
HedUh Regulations. Indeed, there was no preparation whatever, 
vv'hether by building or by-law, for the sudden appearance of any 
epideujic within the city, much less without it. So when it came, it 
found the Municipal Officers totally unprepared, and the result was 
confusion and, for a time, something like a panic. 

It was just the " occasion " for which the general Health Act lay 
prepared. The small-pox quickened into life, and its powers at once 
overshadowed the restricted activities of the Municipality in favour of 
the emergency provisions of the Provincial Act, which latter were 
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BE6BIE, c. J. framed to extend over the whole of B. C, and for the public safety, to 

DIVISIONAL have almost despotic sway, until the direful necessity which called 

them into being should be proclaimed by the Executive to be overpast 

The Local Board of Health, as I have mentioned, had already been 
appointed, and the " Medical Health Officer" (his proper designation) 
appointed and approved by the Executive as Local Health Officer 
under the Act. The Executive which by approval appointed him 
could at any time (Interpretation Ad, Con. Stat. B. C, 1888, cap. 1, 
sec. 8, sub-sec. 29) disapprove, whereupon his appointment, so far as 
such disapproval extended, would cease. 

A Chief Health Officer was at once appointed whose every instruction 
as to small-pox matters, all other Health Officers, as a principle of the 
Act, were bound implicitly to obey, and to whose system of dealing 
with the epidemic, whatever their own private opinion, all Health 
Officers were implicitly and loyally to follow. Immediately on the 
appointment of Dr. Davie as Chief Health Officer, public confidence 
began to return; and to his organizing powers, skill and exertions, 
humanly speaking, the abatement and proximate abolition of the 
disecLse must be attributed. As to the cause of discord between 
himself and Dr. Milne in the management of small-pox at a critical 
moment of its career, it is not necessary for us to enter. Discordant 
views at such a crisis are a living danger to the public, and at~ all 
hazards, the Health Act clearly intends, must be promptly suppressed. 
That is especially the province of the Executive, who are directly and 
immediately responsible to the Provincial Parliament for their acts. 
They have decided to withdraw the appointment of Dr. Milne and 
prevent his acting as Health Officer under the Act The injunction, 
however, by which this was done, in my opinion, went further than 
the regulations themselves warranted. Without attempting to set a 
definite limit to the extraordinary powers of the Health Act — which 
naturally are measured from time to time by the "urgency of the 
occasion," and the extent of the danger to the public health — ^it is clear, 
I think, from the Regulations of the 18th July, 1892, as read in the 
light of section 1, and the subsequent sections of the Regulations of 
11th July, 1892, which practically have in immediate contemplation, 
as by the urgent occasion of small-pox, that the removal of Dr. 
Milne should be confined to forbidding him to act as Health Officer 
for the City of Victoria, so far as all matters connected with small-pox 
are concerned, during the remaining in force of the SupplemerUary 
Health R^ukUiona, 1892, With his position as "Medical Health 
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Officer " of the Municipality, and his duties under that apart from supreme 
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small-pox matters, the present iniunetion does not interfere. The 

. . . BEGBIE, C. J. 

question of the appointment of any other officer, to which Mr. Taylor drake, j. 

alluded; is not in anj^ way before us. 1892. 

I am of opinion, therefore, that the injunction should only be varied July 21. 



to the extent I have mentioned, and the appeal dismissed with costs. Att'y-Oen'l 



REQINA V. AH GIN. 



V. 

Milne. 



CrimincU law — Ceriifn^ri — Motion toqtuish comnction — Practice — Ihiie of Cotirt requiring 
Recognizance toith sufficient sureties — Necessity for affidavit of justification — Juris- 
(Uctum. 

The Court, or a Judge, has no jurisdiction to entertain a motion to quash a conviction 
moved up by certiorari, unless the defendant is shown to have entered into a 
recognizance with one or more sufficient sureties to prosecute such certiorari with 
effect and pay such costs as may be awarded against him, etc., as provided by 
Rule of this Court of 27th April, 1889. 

2. llie Court must have an affidavit of justification before it, upon which it can judge 
of the sufficiency of the sureties. 



SUPREME 
COURT. 

BEGBIE, C. J. 
DRAKE, J. 

1892. 
July 22. 

Reoina 

V. 

Am Gin. 



C, Wilson showed cause to an order nisi to quash a conviction Argument. 
against Ah Gin and others, for gambling, made by Justices of the 
Peace at Westminster, which had been moved into this Court by 
certiorari. The motion cannot be entertained in this Court, because 
the defendant has not complied with the Rule of this Court, passed 
27th April, 1889, which reads as follows : — 

"No ivotion shall be entertained by this Court, or by any Judge sitting for the 
Court in Chambers, to quash any conviction, order, or other proceeding which has been 
made by or before a Justice of the Peace (as defined by the Act) and brought before the 
Court by certiorari, unless the defendant is shown to have entered into a recognizance 
with one or more sufficient sureties in the sum of $100, before a Justice or Justices of 
the County or place within which such conviction or order has been made, and which 
recognizance, with an affidavit of the due execution thereof, shall be filed with the 
Registrar of this Court, or unless the defendant is shown to have made a deposit of the 
like sum of SlOO with the Registrar of this Court, such recognizance or deposit 
respectively being entered into or made with or upon the condition that the defendant 
will prosecute such certiorari at his own cost and charges with effect, and without any 
wilful or affected delay, and that he will, if ordered so to do, in case such conviction. 
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nnler, or proceeding is affirmed, pay to the Justice or Justices, or other persons 
appearing to support the same, such costs and chargea as shall be directed by the Court 
on the hearing and determination of such application, not exceeding the amount of ooiits 
and charges if taxed according to the course of the Court. " 

There is a recognizance, but there are no affidavits of justification 
from which it can be judged whether the sureties are sufficient or 
not — Reg v. Richardson, 17 Ont. Rep., p. 729. The order nif<i should 
be dismissed, and the writ of certiornri quashed. 

H, D. Hehncken, contra : The Court will now permit the recogni- 
zance to be perfected by the addition of affidavits of justification, and 
should adjourn this motion for that purpose — Reg. v. Abergele, 1 
N. & P., p. 285. 

Per Curiam — The objection is fatal to our right to entertain 
or adjourn the motion. If the appellant were now in a position to 
show the sufficiency of the sureties, it might be sufficient to satisfy the 
rule. ( )n the material l)efore us we have no power to make any order 
except dismissing the order nisi The objection does not affect the 
validity of the writ of certiorari, which will stand. 

Motion (Umnisaed with contm, with leave to rnave again. 

Note. — The above Rule is printed in the addenda to the Supretne Court Rules, 1890, 
p. 145. 



SUPREME 
COURT. 

BEGBIE, C. J. 
DRAKE, J. 

1892. 

July 22. 

Reoixa 

V, 

Ah Tim. 



Re W. N. BOLE, JUDGE OF THE COUNTY COURT, ETC , IN 
THE MATTER OF A CERTAIN CONVICTION OF AH TIM 
AND OTHERS. 

Prohibition — Power of Count y Court Judge to award rosts of appeal to him from a 
Mummary conviction against a person improperly made respondent — EstoppeJ. 

A County Court Judge, upon an appeal to him from a summary conviction, has no 
power to award costs of the appeal to be paid by a person not a party to the 
conviction or proceedings before the Justices, though improperly made 
respondent to the appeal, and who has not appeared thereon or objected. 

2. On motion for prohibition statements of fact, necessary to found jurisdiction in the 

Inferior Court, appearing in the order of the Inferior Court in question on the 
motion, may be contradicted. 

3. Quctre, whether the same rule does not now apply to certiorari and habeas corpus 

applications. 
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4. QatfTt, whether it is necessary to fouud the jurisdiction of a County Court SUPREME 

Judge to deal with a su nmary conviction on an appeal to him, that the conviction COURT, 

should be before him, since the statutory appeal is in effect a rehearing of the BEQBIE, C. J. 

information de novo. An objection to the jurlsliction of the County Court Judge DRAKE, J. 

that the conviction was not before him, disregarded. 1892. 

MJuly 22. 
OTION for a writ of i)rohihitlon to W. N. Bole, Evsq., Judi^e of 

the County Court of New Westminster : — e^. ^^ 

Ah Tim was convicted before two Justices of the Peace at New Statement. 
Westminster upon an information, laid and prosecuted by some person 
whose name did not appear in these proceedings, charging him with 
gaming, contrary to a By-law of New Westminster, and was fined 850. 
A notice of appeal to the County Court Judge of New Westminster 
from this conviction was served upon the Municipal Corporation of 
New Westminster, who had not appeared, at least pa) nomine, as 
parties to the prosecution. No notice of appeal was served upon the 
prosecutor, or upon the convicting Justices, as far as appeared, nor, as 
a consequence, had the conviction, evidence and proceedings before 
them been returned before the County Court Judge by the convicting 
Justices for the purposes of the appeal. The appeal came on to l^e 
heard before the County Court Judge, and, no one appearing for the 
City of New Westminster, the respondents mentioned in the notice of 
appeal, the learned County Court Judge allowed the appeal, and 
ordered the costs of the appeal to be paid by the City to Ah Tim. 
These costs were afterwards taxed, and proceedings were being taken 
to realize tlie amount by execution, when (7. Wilson for the City obtained 
an order nisi from this Court for a writ of prohibition to restrain the 
officers of the County Court from proceeding to levy, on the ground 
that the County Court Judge had no jurisdiction to make the order. 

Belyea showed cause: No i^rohihition will be granted if the Argument, 
subject-matter of the appeal was within the jurisdiction of the County 
Court Judge, however wrong his order may have been, Ellis v. Watt, 
8 C. B., 614. The respondent not appearing, the County Court 
Judge had no option but to quash the conviction, Reg, v. Pnrdey, 
34 L. J. M. C. 4. If the city were not proper parties they should 
have appeared and objected to the order for costs going against them. 

C, Wilson, contra : The County Court Judge acquired no juris- 
diction to deal with the appeal in any way. The statutory notices to 
the prosecutor or convicting Justices not having been given, 
the appeal was not properly before him. These pi'erequisites to 
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supRXiiE jurisdiction will not be assumed, and have to be proved whether the 

OOURT 

BEQBiE, c. J. respondent appears or not, in order to entitle the County Court Judge 

DRAKE, J. ^ ^ggj ^j^}^ jjjj^ matter. Even if these notices had been given, the 

1892. objection that the conviction appealed from was not before the County 

*^"^y ^' Court Judge would be fatal to his jurisdiction to proceed — Trotter's 

Ah Tim Appeals from Convictions, p. 53. The city were no parties to the 

ST AT 

prosecution, and the order for costs against them was wrong. 

Beobie, C. J. : — 

Judgment. On the 16th September, 1891, the defendants had, before three 

Justices at New Westminster, been convicted of being onlookers in a 
gambling house and fined, with imprisonment in default. On the 22nd 
September notice of appeal to the County Court Judge, His Honour 
W. N. Bole, was presented, and due deposits made. {It was alleged 
that the money had come into the possession of the Corporation of 
New Westminster, but it was on the other side stated that there was 
no evidence of this). The notice of appeal was addressed to the three 
convicting Justices, but was served, not on them, but on the solicitor 
to the Corporation, and it nowhere appears that the Corporation wei-e 
the prosecutors, or who was the prosecutor. The appeal was, on the 
28th October, 1891, entered in the County Court books as Ah Tim 
and others (appellants) v. The Coi^poration of New Westmhister 
(respondents). It was called for hearing before His Honour Judge 
Bole, on the 3rd November, when the appellants appeared, but no 
person appeared for the respondents. His Honour thereupon made an 
order, reciting that service of the notice of appeal was proved, that 
there was no appearance by the respondents, and no conviction 
returned into his Court, and he therefore allowed the appeal, etc., with 
costs to be paid by the respondents, and he ordered them to return the 
amount of the deposit. The costs were thereupon taxed, and a warrant 
of execution against the goods of the Corporation was issued for the 
taxed amount. On the 14th December a rule nisi for a prohibition 
was, on the application of Mr. Wilson for the Corporation, gi*anted by 
me, on the ground that the County Court Judge had no jurisdiction 
owing to the defect of service. It is true due service is alleged in the 
Judge's order, and that all findings of fact necessary to support the 
jurisdiction of an inferior court are, according to J^W^ai-nr v. Kinnaird, 
1 B. & B., 432, and that class of cases, not to be controverted. But I 
apprehend that doctrine is confined to applications on certiorari and 
habeas corpus. It would be extraordinary to extend it to applications in 
prohibition, where the sole fact to be examined may be, are the findings 
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tme? And Pah'u CoacicL, 5th Ed. p. 401, note (e), doubts whether those supreme 
cases would be now fully supported, and h<» propounds as a result of 

dKO ill E| C J, 

all the cases that, ''If the fact found be an issential to jurisdiction, or drake, j. 
on which jurisdiction depends, it may be shown tlnit there was no i892. 
evidence before the Justices to wanaiit th«." fin<ling." — Ihld. At all -July 22. 
events, this seems eminently true in an en(jui ry on itruh ibHioa. And on Re Bole. 
the ground on which I i^rante I the rule n/.s/, we both think it must now 
Ije ina<le absolute If A has a complaint against B or C, or B and C, 
an<l takes out a writ against 15 alone, which he serves on C alone, 
though neither B nor (J appear at the hearing, the Judge has no 
jurisdiction to give judgment against eith(U* of them. lTn<ler the 
present circumstances the County Court Judge might very pardonably 
err; indeed, could scarcely help erring, being kept in the dark by the 
respondents, who, we are told, purposely abstained from attending or 
from pointing out the irregularity, which they alone seem to have 
detected at that time. Still, they were, of course, not bound t(j appear. 
As the parties cannot come to terms, there must lui pvoklhliion as to 
any fuither proceedings in the County Court — that is, the now 
threatenetl execution mu-t be staved. 

I do not much regard the objection that the County Court Judge judgment, 
could do nothing until the conviction was before him. The recent 
Statutes, which have changed the nature of the appeal, have altered 
the position of the parties. The appeal is now a re-hearing, in which 
the charge must be tried de novo. The appellant is not now so much 
a prisoner seeking to (juash a conviction as an accused party coming 
into Court to meet an accusation. If the accuser, of set purpose and 
with knowledge, designedly stays away, a judge must almost of 
necessity dismiss the charge and the accused together. 

Our judgment does not attect anything that has been done or 
decided. We only prohibit the execution and all further proceedings 
before the County Court Judge. 

It is not for us to say what steps are open to the appellants, or 
whether they can take any steps to regain possession of the deposit 
money. We are told that this by some extraordinary and quite 
illegal way has come hito the possession of the respondents ; but of 
this it Ls said there is no proof, and we hope it is not true. It would 
have been quite improper for the Corpoiation to have accepted the 
deposit, even if offered to them. The provisions of the Statute are 
precise, and should have l)een followed. The convicting Justices are 
to receive the deposit and enlarge the defendants ; and are then to 
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DRAKE, J. 

1892. 
July 22. 



Re Bole. 



tranHinit the conviction, and the money, to the County Court. Nothing 
of all this has l>een done. It might, indeed, have been argued (but the 
point was not raised) that the power given to the Court of Appeal 
(sec. 77, Saniviary Convicfiona Act), to order the restitution of the 
deposit money, was only intended to be given when the Statute had 
l>een complied with, and when the deposit was in the power of the 
County Court itself, as ordered by sec 85, /. e., I suppose, in the hands 
of the Registrar. Upon this point we give no opinion. 

Drake, J., concurred. 



DIVISIONAL 
COURT. 

1892. 

August 22. 

MoClary 
Manuf'o Co. 

V. 
CORBETT. 



Statement. 



Argument. 



McjCLARY MANUFACTURING CO. v. CORBETT. 

Practice —JudfjmeiU hy de/atdt — S/tecia/ endorHemenf^ inchidiwj a claim for ififfre^t— 

Liquidated or xudiqaidated demand. 

HeJdf per Bkubie, C. .J., Crea.se and Drake, J J. — A claim specially endorsed on 
writ for amount of an account rendered and " for interest thereon at six per 
cent, until judgment," is not a liquidated demand under Order III. , Rule 6, and 
and an order setting aside judgment thereon as in default of appearance, 
sustained. 

jTTlPPEAL on behalf of the plaintiffs, from an order of Mr. Justice 
McCreioht, setting aside judgment by default for $8,911 against 
defendants, on the grounds that the special endorsement on the writ, 
which was in the following words : " To amount of account rendered 
for goods sold and delivere<l by the plaintiflfe to the defendants at their 
request, $3,888, and the plaintiffs claim interest thereon at 6 per cent, 
until judgment," was not a sufficient statement of a liquidated demand 
under Order III., Rule 6, and that, if it was otherwise sufficiently 
certain, the claim for interast included was an unliquidated demand. 

Yates for the plaintiffs, appellants : The endorsement is sufficient 
as containing sufficient particulars to enable defendants to decide 
whether they should defend or not — Smith v. Wilson, 5 C. P. D., p, 
25 ; Walker v. Hicks, 3 Q. B. D., p. 8 ; Bichers-SiTeight, 22 Q. B. D., p. 
7 ; Aston v. Harwitz, 41 L. T. N. S., p. 521, and the reference to the 
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account rendered imported the particulars, as there stated, into the divisional 

J . ^ '^ COURT. 

endorsement. 

1892. 
Wilson for the defendants, respondents : Whether the endoraement August 22. 

is otherwise .sufficient or not, the claim for interest in the endorsement, „^ 

included in the judgment, is not a liquidated demand. Manuf'g Co. 

Per Cuviavi. — A judfrment in default, under Rule 68, cannot be Corbett. 
obtained upon an endoi-senient including a general claim for interest, 
that being an unliquidated claim. 

Ai^feal diii7)iitiS€d with costs. 



McKAY V. CLARKE. 

ExeaUioti Act ~ OrdUrfor payment into Court o/ money levied to ansii^er claima of third 
pernon^ for iragen — Practice — Irregu/arities — Affidanta — IntitiUing — OhserimttoiiM on 
tgtci ofC. S. B. C. 18S8, cap. 42, sec, 21. 

The plaintiff having recovered judgment and execution in this action in the Supreme 
Court, the Sheriff levied the amount thereof from the goods of the defendant. 

Five persons, to whom the execution debtor was indebted for wages, obtained an 
ex parte order from a County Court Judge, professing to sit as a Judge of the 
Supreme Court — under Stat. B. C, 1891, cap. 8, and Rules of Court printed in 
B. C. Gazette, 4th November, 1891 — for the Sheriff to pay into Court out of the 
moneys levied the amount claimed by them, in order that they might be at 
liberty to establish their claims thereto, in prefereuce to the execution creditor, 
under C. S. B. C. 1888, cap 42, sec. 21. 

Neither the order nor the afHdnvits in support of it were styled in any cause, but " In 
the matter of the Execution Act and of A. £. Clarke, judgment debtor.*' 

Held^ I . The order and affidavits were irregular, as not being styled in any pending 
cause. 

2. The order ought not to have been made ex parte. 

3. Sec. 21 supra only authorizes the order therein provided for to be made by *'a 

Judge of the Court out of which the process issues," and *' upon proof of the 
claim," and the County Court Judge had no jurisdiction. 

4. An order for payment into Court of the moneys levied is unauthorized. 
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On 25th January, 1892, W. N. Bole, Esq., Judge of the County 
Court of New Westminster, made the following order : — 

" In the Supreme Court of British Columbia. In the matter of the 
Execution Act and in the matter of A. E. Clarke, a judgment debtor. 



Statement. 
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BEGBIE, C. J. 

February 7. 

McKay 

v. 
Clarke. 



Judgment. 



In ChamlKjrs l>efore His Honour Judge Bole. Ui)on liearing (the five 
claimants) and upon reading tlie several affidavits of the said 
claimants tiled herein, I do order that out of the money realized on 
execution against the said A. E. Clarke the amount claimcnl hy them, 
the said claimants, for wages, amounting in all to .^2()f),'l>e paid into 
Court by the Sheriff of the County of New Westmin.ster. Liberty to 
all parties to apply." 

No notice of this applic^vtion was given to the execution creditor, 
the execution debtor, or the Sheriff. 

The defendants appealed to the Divisional Court. 

P. /E. Irvhujy for the execution creditor, appellant. 

The Judgment of the Court was delivered by Begbik, C. J. : — 

The plaintiff had in this action in this Court recovered a judgment 

by default against the defendant on the 2Gth November, 1891, on 

which execution had issued. The Sheriff had seized and sold, and had 

made in all $173.90, on the 25th January, 1892. On that day, on the 

ex parte application of five pei'sons, alleging claims upon Clarke for 

unpai<l wages, the Judge of the County Court had ortlered the Sherift 

to pay into Court the sum of $266. The plaintiff appealed The five 

applicants had been served with notice of this appeal, but did not 

appear. The whole of these proceedings are quite irregular. The 

order of the 25th January, not intituled in any cause, nor referring 

at all to any action, directs the Sheriff, out of the moneys then in his 

hands, to pay $266 into Court. How is this to be done ? Apart from 

the arithmetical difficulty, how is money to be paid into Court when 

no action or matter is named ( The so-called affidavits upon which 

the order was made do not appear to be intituled in any cause or 

matter, and it may be doubted whether perjury would lie on them ; 

in which case the order is made without any evidence at all. This 

makes a difficulty for us also, since we cannot rely upon the statements 

as to the absence of notice to the parties interested in these alleged 

affidavit*^. Mr. Irving contended that this defect is cured in this Court 

by the operation of sec. 7, cap. 3, of the Con. Stat of B. C. 1888. But 

the order speaks for itself. It professes to be made merely on ex parte 

statements. But it does not appear consistent with natural justice 

that an ortler interfering with the rights at once of the judgment 

creditor, the judgment debtor, and the Sheriff, should be made without 

hearing any of the three. Without entering on the question whether 
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a County Court Judge lias any authority whatever to interfere in a begbie, c. .i. 
Supreme Court action, on this point, or upon any point except the 1892. 
niattei-s mentioned in ss. 48, 49, anl 14(i of the Count ij Courts J^ebiwyJ. 
Act, Con. Stat. B. C. I88S, cap. 25, it is clear that sec. 21 of the McKay 
Execution Ad, Con. Stat. 11 C, cap. 42, does not warrant the clarkk. 
present order to be made by miji Judge. That section only pro- 
fcvsses to authorize a Judge " of the Court out of which the process 
issued " to deal with claims for wages " proved " before him ; and this 
onler does not allege the claims to have been proved ; on the contrary, 
it implies very clearly that they are not yet proved, for the Judge 
ordei^ the money into Court. But the order which the Judge is by 
the Statute empowered to make is an order for payment to the proved 
claimants. The present order is for payment into Court, an order which 
no Judge is empowered to make. It is to be remembered that an execu- 
tion creditor, and a sheriff, have by law very stringent rights in regard 
to the execution moneys, when levied and actually in the Sheriff's 
hands, rights which cannot be wrenched from them except by Statute, 
and then the Statute must be strictly followed. I do not know what 
has l)een done with the execution money underthe presumed exigency Jiulgmcnt. 
of the order of the 25th January. I do not know what the parties, or 
any of them, suppose to be tlie meaning of that order, or whether it 
has any meaning ; but whatever has been done under it must be, like 
the order itself, set aside with costs to be paid to the plaintiff* by the 
five persons who have made this appeal necessary. All moneys, if any, 
which tlie Sheriff has parted with under its supposed exigency, must 
be repaid to him. 

It is of some interest, from a creditor s point of view, to consider 
what would be the effect on his rights of the order now impeached, 
and what may be the apparent effect of the Statute in any case, 
supposing it to be regularly invoked. McKay; the plaintiff, has had 
all the risk and expense of the action, but as soon as it beare any 
apparent fruit, the five applicants seize the whole of it, leaving him 
to pay the Sheriff's poundage and expenses, and his own solicitor s 
bill of costs, and stripped of all hope or right of recovering any portion 
of his claim against the defendant For even if Clarke be a wealthv 
man, McKay can never issue another execution on his present judg- 
ment, which has been satisfie<l by the levy (if Clarke be wealthy, the 
Sheriff mu.st ha supposed to have made a sufficient levy) ; and if Clarke 
be a poor man, there will l)e nothing for the Sheriff to seize. Nor could 
McKay ever bring another action against Clarke, having already gone 
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BBOBiE, c. J. to judgment and execution for the saine cause. Nor could McKay, 

1882. or the Sheriff by making an extra levy, have guarded against potential 

February 7. claims for wages which might l>e spnnig upon them. The Sheriff 

McKay may levy and make the sum endorsed on the writ of exe^^ution, and no 

Clarke, niore. Under such circumstances, the wLstlom of any longer bringing 

any action, even with the most undoubted right and against the most 

solvent defen<lant, may appear more than questionable. 

Drakk, J., concurred. 



McCREIOHT, J. 
WALKEM, J. 



Re GEORGE BOWACK. 



HabeoJt Corpim — Municipid Health By-law authorizing confinenunt and i-tola^ian of 
^892. tyxLveHen* ** f.x ported to*' certain diWcwM — ** Exposed to'" defined — Right to apply /or 

July 20. ly^^f Qf UabeOM Corpun Heria/Hm to different Judges after rtfwMl tty one Judge. 



^ S^ A municipal by-law of the City of Vancouver, authorized by Provincial statute, 

Geo. Bowack r j <j » j 

providetl, ** In case any traveller coming from without the cit}' * * * is 

infected with, or exposed to, any of the diseases mentioned in this by-law (of which 

small-pox was one), the Medical Health Officer, or Board of Health, may make effective 

provision, in the manner which to them shall seem meet and best for the public safety, 

by removing such persons to a separate house, or by otherwise isolating them, if it can 

be done without danger to life, and by providing nurses and other assistance necessary 

for them at his own cost and charges," etc. 

B. having been for 36 hourj in Victoria, a city of 20,000 inhabitants, in which there were 

55 cases of small-pox, came directly thence to Vancouver, where he laudeil. He was 

thereupon, by direction of the Medical Health Officer of Vancouver, under colour of 

above by-law, arrested and confined in quarantine as a traveller, et4,'., ** exposed to** the 

disease. Upon motion for a writ of haheas corpus :-- 

Htldf per McCbeiout, J. — That B. was a person ** exposed to the disease," and that 

the detention was lawful. Writ refuned. 
Subsequently, upon similar motion to Walkem, J. 

//e/rf, per Walkem, J. : — 

1. A person imprisoned may make fresh application for a haheax corpus to every 

Judge or Court in turn, who are each bound to consider the question 
independently. 

2. The detention was unlawful an.l not within the scope of the by-law. The 

authority to detain, isolate and nurse, could only apply to persons suffering 
from the disease. 

3. B. could not be said to be a person *' exposed " to the disease merely beoause 

he came from and had been 36 hours in a city infected with it to the extent 
proved. Writ granted. 

Statement. JISY the Vanconver hi corporation Act, Stat. B. C. 1H86, cap. 32 sec. 94, 
sub-sec. 194, the city was empowered to make by-laws, "for providing 
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for the health of the city and against the spreading of contagious or mccreight, j. 
infectious diseases," and by Stat. B. C. 18S9, cap. 40, sec. 37, amending 1892. 
sub-sec 92 of sec. 142 of the said Incorporation Act, 1886, power was ^^^y ^- 
given to pass by-laws " for regulating, with a view of preventing the Rt 

spread of infectious diseases, the entry or departure of vessels at the ^' ^^^^^ 
port of Vancouver, and the landing of passengei's and cargoes from such 
boats or vessels, or from railroad carriages or cars, and the receiving 
of passengers or cargoes on board of the same." 

In pui'suance of these powers, on 2nd Februaiy, 1892, the Corporation statement 
of Vancouver passed a By-law, No. 131, called "The Public Health By- 
law," which provided, infer alia, by clause 8 ; " The Medical Health 
Officer shall have power to stop, detain and examine every person or 
persons, freight, cargoes, boats, railway and tramway cars, coming from 
a place infected with a pestilential or infectious disease, in order to 
prevent the introduction of the same into the city." By clause 29 
the City was empowered to remove and isolate any traveller " exposed 
to" the disease coming from without the city. (&'« head-note and 
judgment of McCheight and Walkem, JJ.) 

The circumstances under which the arrest was made, and was sought 
to be justiiie<l, more fully appear in the judgments of McCkeight 
and Walkem, JJ. (post), upon the respective applications to theni for 
writs of habeas corpus to obtain the discharge of B. from confinement. 

E. P. Davis obtained a summcms from McCreight, J., returnable 
at New Westminster, to show cause why a writ of habeas corpus 
should not issue to discharge Bowack from' confinement. 

A, tit. G. Hamersle*/, for the Medical Health Officer and City of 
Vancouver, showed cause. 

E. P. IXavis, for Bowack, supported the sunnnons. 

McCreight, J. : — 

In this case a summons was served on the Vancouver City Council judgment, 
to show cause why George Bowack should not be discharged from the 
quarantine hospital in Vancouver, where he had, by direction of the 
authorities in Vancouver, been detained against his will, was argued 
before me at length yesterday and to-day, and speedy decision, in view 
of his being in custody, is obviously desirable. 

From affidavits it appears that he was in Victoria, a city proved to 
be an infected locality, for 3G hours only, taking, no doubt, all the 
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McCREiGiiT, J. precaution in his power against infection from small-pox. That, on 

1892. the morning of the 15th, he anivc<l in Vancouver by the Yosemite, 

July 20. ^yj^g arreste<l on landing, and placed in (quarantine, from which he 

Rt claims his discharge jis being illegally in custody. 

Geo. Bowack 

His discharge is resisted and his detention justified by the city, 

under the Health By-law of March 17th, 1892, especially under 

sections 7, 8, 10, 10, 18, and 29, but especially under the last section 

(sec. 29), which is as follows : " In case any traveller coming from 

without the city * * is infected with, or exposed to, any of the 

diseases mentiimed in this by-law (of which small-pox was one), the 

Medical Health Officer, or Board of Health, may make effective 

provision, in the manner which to them shall seem meet and best for 

the public safety, by removing such pei-sons to a separate house, or 

by otherwise isolating them, if it can be done without danger to life, 

and by pioviding nurses and other assistance necessary for them at 

his own cost and charges," etc. 

Juagnient. 

With a view to construe this and other sections of the bv-law, it Is 

proper to observe the power's given to the city by thuir Incorporation 

Act of 188(3, sec. 142, sub-sec. 94, *'For providing for the health of 

the city and against the spreading of contagious or infectious diseases." 

Hy their Act of 1889, sec. 37, this was amended by adding: "For 
regulating, with a view to preventing the spread of infectious diseases, 
the entry or departure of boats or vessels at the port of Vancouver, 
and the landing of passengers and cargoes from such l>oats or vessels, 
or from railroad carriages or cars," &c. It seems ]:)lain from this last 
section that the City Council have power to pass by-laws which should 
warrant their action in the present case, and th^i only question is 
whether their by-law is sufficient for the purpose. 

Th(' bv-law must be construed bv the usual rul(»s and canons 
employed in the construction of Statutes, subject, c)f cour.sc, to certain 
excepti(ms, which, however, are not revalent in this case — Endlich 
(MaxwiU) o)i StafiifcH, pp. 18 and IM, Re Latresleij, 1891, 2 Ch. pp.8 
and 9 C A. 

It must be remembered that quarantine ri^gulations are framed, no 
doubt, with the assistance of medical advice, which affords tlie best 
information as to how to prevent the spreading of infectious diseascj?, 
and it is common knowledge that (piarantine regulations are directed 
to prevent such spreading of disease from ships arriving from infected 
localities. 
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The 29th section may not be framed as clearly as it might he, but I m<''CREIoht, j. 
tliink that it covei's the present ca*<e, hearing hi mhul the [)rinciples of 1^^*-^- 
construction I have referred to. It deals with travellers coniinjLT from ' "^ ' 

o — 

without the city, cVc, and " infected with or exposed to " any of the ^^ 

(fKO. BoWACIK 

diseases mentioned on the by-law. I mn>t ecmstrue the words '" infecte»l 
with or expo.sed to *' in connection with tin* sectiims of the by-law 
n-fuired to, and the fact that me Heal science and experience 
(Icnionstrate that hifection lurks (m the sufr<;rer for stnne time before it 
hecomes palpable, and that such eases havt* to b;^ proviiled for. See. 
29 .seems to me to have been intended to, and that the words do, covei* 
such cases, without which the by-law would have been imperfect and 
of little use. 

It was contended that the section only authorized the detention of 
prisons actually shown to be infected on (examination (s<'e sec. «S), but 
this contention ignores the words "ex[)Osed to" in see. 29. The 
evidence is ample that Victoria is an infected locality, and recognized 
as such on the Sound and other places, and I think the by-law is .Imlgment. 
obviously a very beneficial measure, and as such to be liberally 
coastnied. 

Mr. Dans, in his argument, for which I am obliged to him, put 
illustraticms, each hitended as a ir.diicflo <t<1 ahsurdKni, of the position 
taken by the City Council and their construction of the expression 
"exposed person." But the affidavits show that Seattle and Whatcom, 
in the United States, are a<lopting the same course of treating all 
persons arriving in tliose towns from Victoria as " exposed i)ersons.' 
If the Island and M<ainlan<l were under separate Oovernments, as was 
actually tht.» ca.se some years ago, no objection could be tiiken, any 
nioni than to the action of those towns, and the circumstance tliat 
Victoria and Vancouver are under the same Government can make no 
difference as to wdiether an individual is an " exposed pers(m " or not. 
The fai-t is that (piarantine regidations treat persons arriving from 
infected localities as "exposed persons." Lord Bramwell alludes 
somewhere to the difficulty of drawing a line between daylight and 
darkness, because of the long intervening twilight, but legislation 
attempts to do so for certjiin p\n*poses Likewise, cpiarantine regula- 
tions seem to considei* it correct, i)ractically speaking, to define 
individuals coming from infect(»d Kxjalities as " exposed person.s." The 
expression, no doubt, is very elastic, and it may not be very logical to 
classify an indivitlual who has b(»en in the outskirts of Victoria, 
^say for half an hour, together with a nurse, hi a small-pox hospital, 
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McCREiGUT, J. but this Only shows that we have imperfect knowledge as to how 
1892. infection is propagated, and must adopt general and even arbitrary 
'^"^y '^' measures to check it. 

^^ Mr. Davis, for Bowack, suofffesto<L though ho did not much press it, 

that sec. 41 of the Provincial Rules of July, 1892, repeals the city 
by-laws. 

I think that section Ls intended merely as a saving and not a 
repealing clause ; moreover, considering, for the sake of argument and 
illustration, that the Provincial Rules may have the same force, in the 
way of repealing, as a Statute, yet they, operating as such, must be 
restricted by the decisions that a Public Act of Parliament does not 
repeal a Private Act, unless such object is clearly shown. See fA)nI 
Bvamivell — Pellas v. Xeptane Marine Inn. Co., 5 C P. D. 40, at p. 2. 

A general later statute does not aliridge an earlier special one — 
Gitvvet V. Bvadley, 3 App. Cas., pp. 952, 653, 960, an<l 909, 
containing the observations of the Law Lords. I was told that 
the decision of Crease, J., in Victoria, covereil the rjuestion as to the 
Provincial Regulations governing the present case. I am by no means 
sure that the case before him is the same as the present, which is 
Bowack 's alone, and relating to his detention on land. No report of 
his decision was produ( ed, and I must repeat what the late Master of 
the Rolls said, that " he could not act on a case unless a report of it 
was produced." Crease, J., may have thought that, on the evidence, 
he could not dissolve the injunction he had granted, and I may oljserve 
that, in habeas corpuf^ applications, each Judge or Court is fiee to act, 
subject, of course, to the decision of a Cotnt of Appeal 

As an illustration of this in the Canadian prisonei's' case in the 
Court of Exche(pier, reported as Leonard Watsons case, 9 Add. & Ell., 
p. 731. The writ is, therefore, refused. 



Judgment. 



Statement. 



Bowack, on July 25th, obtained a fresh summons for a writ of 
haJjeas corpus from Mr. Justice Walkem, returnable before him at 
Victoria. 

C. E. Pooley, Q. C, and A. E. McPhillipSy for the Medical Health 
OfBcer and the City of Vancouver, showed cause: — 

Sections 8 and 29 of the Vancouver Health By-law (No. 131), iu 
question, were within the powers conferred by their Incorporation Act 
and amendments. 
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The confinement in quai*antine of Bovvack was warranted by clause mccreioht, j. 
29 of the by-law, as he was a traveller coming from without the city and 1892. 
"exposed to" small-pox within the meaning of the clause, having July 20. 
admittedly come direct from Victoria, where he had remained for 30 Be 

haul's, Victoria Iniing a place infectt*d with the disease, the affidavits 
showing that there were 55 cases of small-pox there during his stay in 
that city. The circumstances constituted, in the opinion of medical 
men, a danger of infection to hiniself, and, therefore, a corresponding 
danger of his sprea«ling the disea.se. A difference of opinion between the 
medical men, on either side, as to tht* degree of that danger could not 
affect the (juestion, as the duty of deciding was cast by the by-law 
upon the Medical Health Officer or Board of Health, and all that was 
necessary was that their action should not be without I'e^isonable and 
probable cause. 

It was not necessary, under clause 2f), that any examination of 
the suspect should take pla :e, with a view to ascertaining whether he 
actually had contracted the disease or not, or had been in actual 
contact with it, jus a preliminary to his detention and confinement. It Argument, 
was enough that he appeared to the satisfaction of the Medical 
Health Officer, or Board of Health, on reasonably sufficient grounds, 
sucli as are admitted here, to have been exposed to the disea.se. 

(1 Wilson and K V. liufhrell, for the applicant, supported the 
sunnnons. 

The construction of the stiitute and b3^-law must be that most 
favourable to the liberty of the subject. Clauses 8 and 29 of the 
by-law must in this case be rea<1 together. Bowack was an inter- 
provineial traveller, going from port to port, and could not be detained 
and confined uidess aftei* and upon the result of the examination 
required by clause 8. See C\ P, N, Co, v. VduvouvcVy ante p. 19»3. The 
power of confining upon bare suspicion was not intended to be vested 
in the Health Officer or Board of Health. They had no reasonable 
grounds for their action in making the arrest, as they nnide no enquiries 
as to whether Bowack had been exposed or not. They were put upon 
enquiry. They had nothing to go on except that he was a pa'-senger 
on a steamer cou>ing from Victoria. Supposing it to be an infected 
place in the narrow sense disclosed in the affidavits, it could not be 
said that this constituted evidence of exposin*e sufficient to meet the 
i"equiremc»nts of clause 29. That it now turned out that Bowack had, 
in fact, been 36 hours in Victoria did not m(iet the meaning of the 
by-law. It was never held that, under quarantine regulations, there 
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MocREiGHT, J. was a t^ciicral right to confine passengers coming f roui an infect<Ml 

1892. port, iriespective of whethc^r tlioy carricl a clean hill of health ninl 

July 20. medical cortificatos or not. Otherwise, the obtaining of them was of 

Rf no avail. The language of clause 20 indicated that it was a provision 

Gko. Bowack leaving reference to persons suffering from the <lLsease. The provision 

was not for nurse.s, if require<l, hut for removing and isolating an«l 

providing nui'ses and other assistance necessary for them. If the 

power assumed by the by-law, or inti*nded to be given by the enabling 

Provincial Statute, was to stop and confine interj^rovincial pa.s.sengers, 

at all events, and without examination, <!^'., it was ultm vire^, as an 

interf(^rence with trade and comuierce. 

Argument. C. K. Pooley, Q. 6'., in reply : It is possible in construing clause S of 

the l)y-law, which was intended to prevent tlu? landing of ships and other 
conveyances and their passengers in the city, that the wor<ls "Stop, 
detain, and examine," rec^uired an examination, and regard to its results, 
as indicating positive immediate danger arising from actual presence of 
the disease among the passengers, or something amounting to proved 
actual recent contact witli it on the part of some of them, so as to 
justify the strong measure there pointed at, of stopping i)ublic travel 
and trade, which pushed the powders devolved on the Corporation to 
their extreme limit. Here, however, Bowack was permitted to land. 
At all events, he had lamled, and his case was no longer governed 
by clause 8, and no examination was necessary, but he w^as dealt with 
as a traveller who had been "exposed," ^:c., under clause 29. The 
provisions for supplying nurses, &c., to persons ([uarantined do not 
import anything controlling the generality of the power to (juarantine 
an exposed person, irrespective of whether he is actually suffering from 
the disease or not, but is a provision to b(^ adopted in case of necessity. 

Walk KM, J. : — 

Judgmont. An appUcaticm similar to the present one having been ma<le to, and 

refused In*, my brother McCllElGHT, 1 intimated to Mr. Bowack's 
counsel, when he moved for the ruU' >i/.s'/, that I had doubts as to my 
jurisdicti(m, in view of the recent decision of the House of Lords in 
what is familiarly known as HM-Coj's case, which was one oi hnUeu-^ 
corpufi — Cox V. linker, 15 App. Cas. 50G. The question of jurisdiction 
has now been raised, as I anticipatiMl would have been tlie wise, by 
counsel for the Vancouver authorities, in Heli-Cox'A etise the point 
decided was that in England no appeal lies in huho.nH cor/ius from an 
order of release, under the gciueral appeal clause in the Jtulicatare Adi^ \ 



IT.] BRITISH COLUMBIA REPORTS. 223 

but their Ijonlships stucliously refrained from ^ivin<; any authorative walkoi, j. 
decision as to whether, in case of the releas(i being refused, an appeal 1892. 
would lie under the same enactment. Different opinions on the latter July 20. 
point were, howuvc-r, expressed by members of the House; and those Rt 

opinions, it Ls needless to say, are most vahiable, now that that point 
has i>een subrrdtted to me for <lecision, especially as it was suggested in 
the English tribunals, that if the appeal existed the inference possibly 
was open that the Legislature intended that it should displace the 
practice in force prior to the Jnd'icufuve Avin. 

That practice, as stated by the Lord Chancellor, was that " if release 
was refused, a person detained might — see Ex parte PartivgtoVy 18 
M. k, VV. 679 — make a fresh application to every Judge or every 
Court in turn, and each Court or Judge was bound to consider the 
question independently, and was not to be influenced by the previous 
decisions refusing discharge." By the English Judicature Actt<, a 
fusion of tlie English Superior Courts into one High Court of Justice 
was effected ; but the jurisdiction in matters of habecis cor pun wiis left, 
according to Lord BramwelFs view of the matter, if not unsettled, pretty 
much as it was before — (Jojh v. Ilaken, 15 App. Cas., at p. 523. Our 
Jiudcatare Act, on the other hand, mainly relates to procedure. No 
fusion of Courts was effected by it, for none was needed, none possible, 
as we have had all along but one Superior Court — the Supreme Court. 
We have in our Jtulicatiire Act the same appeal clause as appeal's in 
the English Judicatare Act: in addition to that, an appeal to the 
Divisional Coui t is specially given in cases of habeas curjtVAs by sec. 62 
of the Supreme Court Act. How that appeal is to be enforced where 
a discharge has l)een ordered, I fail to see, for no machinery is provided 
for the purpose of bringhig " the body," that Is gone, before the 
Appellate Court ; at all events it is not with a case of that sort that I 
am concerned : but it is with the converse one of a discharge being 
refused. 

An appeal on Mr. Bowack's behalf to the Divisional Court, from 
Mr. Justice McCreight, may, in its details of procedure, perhaps be 
launched, as it was in the Bdl-Coxs case, though Lord Bramwell 
seems to have disapproved of the whole proceeding, as there was no 
Uh in which to appeal, and no ([uestion of judicature involved. Be 
this as it may, I shall assume that Mr. Bowack's right of appeal 
could, if he chose to assert it, be in some way legally presented. 
Then comes the question — Does the fact that the Legislature has 
expressly given him that remedy impliedly operate as a bar to the 
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WALKEM, J. proceedings before lue ? Tliese proceedings undeniably involve the 
1892. question of Ills personal liberty, and, as nmh, have in the past been 
July 20. regarded as a part of the subject's constitutional rights, and therefore 
Re as rights of which ho should not be deprived by mere implication, for 

" the spirit of our free institutions requires that the interpretation of 
all statutes shall be favourable to personal liberty" — per Lord 
Abinger, in Henderson v. Shcrborney 2 M. & W. 239, as cited in 
Maxivell. Hence I must hold, that as the enactment giving the 
appeal has not expressly substituted it for the old practice, Mr. Bowack 
is entitled to the advantages which that practice gives hin), by seeking, 
as he now does, my opinion as to the legality of his arrest and detention 
regardless of the fact of his failure before another Judge. I might add 
that his application to me is in no sense an appeal from my brother 
McCreight, but is one as to which I have to exercise a primary juris- 
diction without knowledge of the materials before him and upon much 
more evidence, as I am informed, than was presented to him. The 
present case has arisen under the Public Health Act and a set of 
by-laws passed under its provisions by the Corporation of Vancouver. 
The by-laws are within those provisions, and the Act itself, in so far 
Judgment ^^ ^^ relates to the question I have to decide, is constitutional, as the 
subject of public health falls within the class of legislative mattei^ 
assigned to the Province by section 92 of the British North America 
Act Acts relating to the public health are to be lil)erally construed 
so as to suppress the mischief and advance the renjedy, but 
when any reasonable doubt exists in respect of their language, or of 
that of their subsidiary by-laws, the benefit of that doubt must 
unhesitatingly be given to the subject on the important constitutional 
principle that I have already stated, which will well bear re-quoting, 
viz. : '* That the spirit of our free institutions requires that the inter- 
pretation of all statutes shall be favourable to personal liberty." 

According to Mr. Bowack's affidavit, he is a merchant and resident 
of London, England ; he arrived in Victoria on the 13th instant, and 
left at 2 a. m. on the 15th, by the steamer "Yosemite" for Vancouver, 
which place he reached six hours afterwards. He further states that 
while in Victoria he was aware that cases of small-pox existed in the 
city; that he took every precaution against contagion and exposure to 
it ; that to the best of his knowledge he was never exposed ; that he 
was successfully vaccinated on the day of his arrival and got a medical 
certificate to that effect ; that the " Yosemite," on which he departed, 
had, as he believed, complied with the small-pox regulations before 
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leaving Victoria ; that upon his quitting the steamer and landing on walkem, j. 

the C. P. R. Co.'s wharf at Vancouver he was taken in charge by a 1892. 

Vancouver policeman named Grady, l>y insti-uctions of the Vancouver July 20. 



chief of police, and, against his will, thereupon taken to a hospital on Re, 

Cambie street, and there detained till r.ow ; that before he was so ^^' Bowack 
takon and detained he was asked no (|uestions respecting his exposure 
to small-pox or as to the places where he had been previously staying, 
by any health officer or other officer in authority ; that his arrest and 
detention are not the result of any criminal charge, but that he was so 
arrested and has been so detained under colour of certain government 
regulations relating to small-pox ; and further, that during his detention 
he showed the policeman his certificate of vaccination, and that the 
policeman informed him that he was held under verbal instructions of 
the chief of police acting as an officer of the Vancouver Board of 
Health. The affidavit of the Vancouver Medical Health Officer, Dr. 
Herald, alleges that, according to his information and belief, the City of 
Victoria "?8 an infected locality ivithiti the vieanivg of the government 
regulations as to small-pox," there having been for the last fourteen 
(lays, viz., from the 9th of July to the 23rd (the date of his affidavit), judgment 
a large number of "small-pox cases existing therein," that those cases 
had " broken out in various parts of the said city, and the said disease 
had been thereby wi<lely spread through the said city ; " that the 
Health Officer and authorities in Victoria, owing to the increase of 
small-pox in the said city and to the great danger there was of the 
contagion spreading, had " ordered that no meetings should be held, 
and that the law courts should be closed for the trial of actions, and 
that the public examinations should not take place ; " that when the 
" Yasemite " reached Vancouver on the 1 5th instant he "boarded her as 
Health Officer for the purpose of having the freight and cargo disin- 
fected, and examining and if necessary detaining any passengers that 
might be on board the said steamer, so as to prevent, as far as possible* 
the spread of the contagion of small-pox in Vancouver ; " that " he 
then informed the passengers that if any wished to land at Vancouver 
it would be necessary that they should be held and detained in a place 
isolated from its inhabitants for a period of time, so that the danger of 
their spreading the disease might be averted ; " that "George Bowack 
not heeding what was thus said, went on shore from the same steamer 
and defied the regulations ; " that " Bowack was thereupon restrained 
from going among the citizens of Vancouver and was taken to a 
building provided by the city where persons coming from an infected 



Oeo. Bowack 
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WALKEM, J. place and who had been cxposcMl to contagion were to remain until all 
1892. danger of their spreading the disease should he past ; " that as a 
July 20. "medical practitioner and health otficer" ho consi<lered " that it would 
He he extremely dangerous to the inhabitants of Vancouver if perscms 

comhig from an infected locality, such as Victoria was Ixitween the 
15th and 28rd in.st., were allowe*! to go about the streets of Vancouver 
without having been thoroughly disinfected and excluded from inter- 
course with people for a period of fourteen days ; that it is impossible 
to discover whether a person has the disease of small pox on him by 
physical examination until the disease ha,s actually broken out, as the 
disease takes fourteen <lays to incubate, and though the person afflicte<l 
may be thoroughly well, to all outward appearances, yet he might 
have the disea.se ujmn him and thereby be capable of spreading it ; 
that there are no modern appliances in Vancouver, or, as far as he 
knows, on the Pacific coast to insure a thorough disinfection, and that 
therefore there is greater danger in allowing people who come from 
can infected place to go at large." He then instances the case of two 
arrivals in Vancouver from Victoria prior to the 15th, who shortly 
Judgment. afterwards fell ill of small-pox and who, as he alleges, doubtless quitt^ 
correctly, nmst have had the di.sciise in an undeveloped state in Victoria 
and on the .steamer He also expresses the opinion, with which one 
mu.st as a matter of common knowledge agi'ee, that the sprea«l of 
small-pox may be effected by vaccinated persons, as they may carry 
its geruis about them. Affidavits of many other medical gentlemen of 
Vancouver, who pledge<l themselves to the statement that Victoria "is," 
axjcording to their " information and belief," an infected locality, have 
also been placed before me ; but as they were all made on the 23nl 
in.stant and refer to the sanitary condition of the city at that time, 
they are not evidence of its sanitary state on July 13th and 14th, when 
Mr. Bowack was in the city, for it is only with the latter period that 
I have to deal. Dr. Morrison of Victoria, however, states that on the 
15th there were about fifty cases in the citj% but he abstains from 
giving an opinion as to whether Victoria was or was not on that 
account an " infected locality." There is an affidavit of the Mayor of 
Vancouver, to the effect that he received a telegram from the State of 
Washington that some of its cities and towns had, to quote the language 
used, "declared their cities to be quaraqtined against British Cohiuibia 
in consequence of the prevalence and spread of small-pox iii Victoria" 
This information, as I pointed out when it was read, is hearsay evidence 
of such a character that it must bo unhesitatingly rejected. It has not 
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even the virtue of being vouched for, as to its truth, by the Mayor, walkem, j. 
It may be too true, but would a man on trial for his life or liberty 1892. 
lose either on a telegraphic dispatch of this sort ? I felt surprised July 20. 
when asked to give the telegram any consideration. Independently ~^ 

of this, the authoriti&s of Va?icouver, as well as those of all other Geo. Bowack 
classes, must, in matters concerning the health of the public under 
their guardianship, act on their own judgment, and on substantiated 
facts within their own knowle Ige. The next evidence of importance 
is that of Doctors Davie and Watt, of Victoria. Dr. Davie occupies the 
important position of Medical Health Officer for the Province. He 
states that having read Mr. Bowack's affidavit, he is of the opinion 
that the latter " ought not " to have been quarantined *' unless a 
personal examination resulted in the discovery of disease," and 
that the facts deposed by Mr. Bowack are sufficient to have justified 
any Medical Health Officer, in allowing him to go at large. Dr. Watt, 
who is a Deputy Inspector of Health for Victoria, alleges that, in 
accordance with his public duty, he inspected and examined all the 
passengers who went on board of the " Yosemite" prior to her departure 
from Victoria on the 15th instant, and that "none were infected with 
small-pox," and that, to the best of his belief, " none had been Judgment, 
exposed " to such contagion so as to create danger of their developing it ; 
and that on that day he consequently gave the master of the "Yosemite" 
a clean bill of health. In a second affidavit of Dr. Davie, put in 
yesterday, he controverts the opinions expressed by Drs. Herald and 
McGuigan to the effect that vaccination does not prevent the spread of 
small-pox, and alleges that those opinions are opposed to scientific 
knowledge and experience, which show " that fourteen days after a 
person has been successfully vaccinated, and for some years after- 
wards, while it is possible he may contract and spread small-pox, the 
probability of his contracting and spreading it is reduced to almost a 
nullity, unless such a protected person has been brought in immediate 
contact with the disease, when the danger of that person communi- 
cating the disease to others is limited to his clothing." He also states 
"that as Provincial Health Officer, he has a knowledge of the 
circumstances connected with the cases of small-pox in Victoria," and 
that in his "opinion the city was not on July 13th, or at any time 
since, an infected locality to such an extent that every person going 
from the city on the 13th inst., or since, was likely to infect others, 
unless such person had been brought in direct contact with the said 
disease ; " that " having regard to the number of persons afflicted with 
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WALKBM. J. ^)jg gjj^jj (Jigease on July 15; not more than one or two per cent, of the 

1892. population could be said to be at all likely to carry the infection ; " 

^^ ' and that " a few days' or hours' residence " in Victoria from the 12th 

^« instant *' to the present time," (that is vesterda}'), at the Driard Hotel 

Geo. Bowack *' , 

could in no sense without " more be an exposure to infection." The 

reference to the " Driard " is made as Mr. Bowack put up at that 
hotel while in Victoria, as appeal's by an affidavit of Grady, the 
policeman, which I have not hitherto referred to. I have p^ven at 
considerable length the substance of every pertinent affidavit read in 
this case lest any fact of importance should escape attention. More- 
over, the opinions of many medical gentlemen, which I have stated, 
are not only valuable to me as a guide, but are of unquestionable value 
to the community at large, in so far as they impart information as to 
contagion or infection. Dr. Davie, at first sight, seems to disagree with 
some of his medical brethren at Vancouver on questions of pathology, 
but upon a close examination of their affidavits, I find that in the main 
they are in accord. On one most impoitant fact they materially differ. 
All the affidavits of the medical gentlemen in Vancouver with respect 
Judgment. to Victoria being an infected locality, refer to its having been so on 
the 23rd instant ; but suppose, for the sake of argument, that instead 
of the 23rd instant, the date had been the 13th and 14th instant, when 
Mr. Bowack was in the city ; even in that case their statements, as 
they are based upon mere " information," cannot prevail against those 
of the Provincial medical officer, whase knowledge derived from expe- 
rience on the spot justified him, as he must have deliberately thought, 
in pledging his oath that Victoria w(ts not " at the time mentioned or 
since an infected locality." Being an officer appointed for the 
Province at large, he is responsible for the protection, not only of 
Victoria, where he happens to reside, but of Vancouver and every 
other locality in the Province, against the inroads of small-pox. His 
opinion therefore is entitled to much weight. While this must be the 
case, equal weight would be due to the opinion of his brethren in 
Vancouver, if uncontro verted facts called for decision. Thei'e is a 
broad distinction between information that is second-hand, and positive 
knowledge that is first-hand. In deciding between the two, the latter 
must as a matter of common sense prevail. Dr. Morrison states that 
there were fifty casas of small-pox in Victoria on the 15th instant 
The population of Victoria is 20,000 or over ; hence out of every 400 
people there was V)ut one patient ; but taking the Dominion census of 
16,000, there was, on the Doctor's showing, one patient to every 300, 
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Dr. Davie's statement, that from 1 to 2 per cent, might at that time walkem, j. 
have home infection, seems therefore a fair, if not a very liberal 1892. 
estimate. In view of these facts, can any nie«lical man of repute July 20- 
deliberately stamp such a locality as " an infected locality." Take a Re 

villaf2;e of 100 inhabitants, would a physician who valued his reputation 
pronounce it to be " an infected locality," if two or even five of its 
inhabitants happened to have small-pox ? Yet this is what the medical 
gentlemen of Vancouver have unwittingly done in consequence of 
information that misled them. 

The authority undrr which Dr. HeraM is alleged to have acted 
appears in sees. 8 and 29 of the Health By-laws passed by the Vancouver 
Corporation. Sec. 8 is as follows : " The Medical Health Officer shall 
have power to stop, detain, and examine every person or persons, 
freight, cargoes, boats, railway and tramway cars, coming from a place 
infected with a pestilential or infectious disease, in order to prevent 
the introduction of the same into the city." Admitting, for the sake 
of argument, that during the period in question Victoria was an 
infected locality, the question arises, did Dr. Herald comply with this 
enactment — for it has the force of a Statute — in what he did on the 
loth instant ? He seems to have been fully aware of his duties, for in Judgment, 
his affidavit he makes the important statement that he went " on 
board of the steamer for the purpose of having the cargo disinfected, and 
examining, and, if necessary, detaining any passengers so as to prevent 
the spread of the contagion of small-pox in Vancouver." The by-law 
authorizes him to stop, detain, and examine — not disjunctively to stop, 
detain, or examine. He did not " examine," because, as he virtually 
says in his affidavit, " What was the use of an examination, for it takes 
fourteen days for small-pox to show itself ? " But he was bound to 
obey the by-law, and to examine the passengers as directed; and if 
upon examination, he discovered a case of disease, to detain the patient. 
That is the meaning of the by-law. As observed by my brother 
McCreioht, such by-laws are drawn with the assistance of medical 
men, who must have known as well as Dr. Herald that small-pox 
takes about fourteen days to develop itself ; hence the requirement to 
" examine " can have only one sensible meaning, viz., to examine with 
a view to ascertaining whether a developed case existed. Dr. Herald 
cannot be said to have acted under sec. 8, for he did not detain and 
examine Mr. Bowack, but detained him without examining him. We 
have, therefore, to ascertain whether his course was justified by the 
t^rms of sec. 29, which is as follows : " In case any traveller coming 
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WALKEM, J. from without the city, or any pei'son residing within the city, is 
1892. infected with or exposed to any of the diseases mentioned in this 
*^"^y ^- by-law, the Medical Health Officer, or Board of Health, may make 
Be effective provision, in the manner which to them shall seem meet and 

best for the public safety, by removing such persons to a separate 
house, or by otherwise isolating them, if it can be done without danger 
to his life, and by providing nurses and other assistance necessary for 
them, at his own cost and charges," &c. I need not read the rest of 
the section. Common sense suggests that this section means that if an 
incoming traveller is infected with small-pox, or has, according to the 
Health Officer's knowledge, " been exposed to it," the Health Officer 
may remove him and isolate him ; and what else ? " Provide nurses " for 
him. The last very proper provision could only apply to .sufferers, 
because only such would need nursing. The authority to detain, 
isolate, and nurse can only refer to patients. To put any other 
construction on the section would be manifestly improper. Reading 
the by-law in the light of Dr. Herald s course with respect to Mr. 
Bowack, the section would give hini authority to practically imprison 
for fourteen days every person belonging to Victoria, whether 
Judgment. afflicted with small-pox or not, who ventured to land at Vancouver. 
Travellers, as in Mr. Bowack's instance, would also meet with the 
same penal fate. The Vancouver authorities, as well as all similar 
bodies, may usefully follow the example set in matters of public 
health by England and other civilized countries. No ship with its 
cargo and passengers coming even from a notoriously infected port is 
ever quarantined, if she is found on examination at the port of 
destination to be free from disease. Quarantining is neceasarily a 
severe measure, and no one has ever heard of its being resorted to on 
mere surmise or apprehension of danger. The imprisonment of one or 
one hundred individuals for fourteen days for the purpose of finding 
out whether he or they might develop small-pox would not be tolerated 
in barbarous countries, much less within the boundaries of an empire 
that justly prides itself on the fact that throughout its legal history of 
several hundred years the liberty of the subject has been the foremost 
principle of its constitution. The zeal of the Vancouver Board of 
Health in endeavouring to protect its wards and guard them against 
the attack of a loathsome disease is assuredly commendable in the 
abstract, but that zeal has been carried beyond even the legal limits of 
the by-laws of their own municipality. For this reason alone, Mr. 
Bowack would be entitled to his release. But supposing that this 
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were not the case, he would be entitled to his discharge on the walkem, j. 

evidence l>efore nie which I have not yet referred to. Dr. Davie's 1892. 

evidence, as well as Mr. Bowack s, shows that Mr. Bowack could not '^^^y 20. 



l:»e said to have been " exposed " to siuall-pox when living in Victoria. He 

It was not incumbent on Mr. Bowack to prove this ; but it was clearly ^' "^^^^ 

incumbent on Dr. Herald to prove exposure, as sec. 29 only justified 

detention in cases of disease or exposure to it. Neither one nor the 

other existed, so far as the evidence goes, in Mr. Bowack*s case ; and 

there is not a word in any of the by-laws which would warrant 

arrest and detention on suspicion or mere surmise. Dr. Davie also, 

in positive language, swears that, from what he daily saw about him, 

Victoria was not on the 13th instant, and has not since been, an 

infected locality in a medical sense. Such evidence, as compared with 

statements made on information and belief must, according to a well 

established rule, as well as to common sense, prevail. Mr. Bowack " ^"*° ' 

seems to have dreaded the disease, and as far as possible kept out of 

its way. As I pointed out during the argument, that might be a 

difficult thing to do. The germs of the disease may be in this court 

room ; but would any sensible person say that on a mere surmise of 

their pi-esence, every one of us should be marched of to Ross Bay as 

•* suspects ? " I think that by putting the case thus the absurdity of 

the whole proceeding at Vancouver must be apparent. On the facts 

deposed to, as well as to the legal construction of the by-laws of 

Vancouver, Mr. Bowack has been illegally arrested and detained. I 

must, therefore, order liis immediate release, and give him, aa 

requested, the costs connected with his present application. 
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Exjiarte ETTAMASS. 

Criminal Lair — Hahea'i Corpim — Warrant of Commitment not nhowimj conviction — Efict 
of —Form of rule niMt — DiMfteiunng with — Prtntnct of Pnwner on Anjumtnt of, 

A warrant of commitment by an Indian Agent recited that E. had been charged with 
having an intoxicant in hia possession contrary to the Indian Act, *'and thereupon 
having considered the matter of the said complaint, I a<l judged the said Ettamas 
should be imprisoned in the common gaol ♦ * * for * * * thre 
calendar months. " 

Hetdy 1. Warrant defective for not showing any conviction. 

2. The prisoner could l>e discharged without the writ of Ao/ieat corptu* actually 
issuing, and without the prisoner being personally brought before t* e Court. 

iVULE nini calling on the gaoler of the common gaol at Victoria to 
show cause why a writ of hdheaa cor/ms should not issue, and why, if 
the rule be made absolute, the prisoner should not Ini <lisoharged 
from custo<ly without the writ actuall}*^ issuing and without the prisoner 
being personally brought before the Court. 

Baiion, for the Crown, showed cause to the rule ??/<</. 

The statement of the Justice, in the warrant, that he considered the 
charge and adjudged imprisonment thereupon constitutes a sufficient 
allegation that he convicted the prisoner. The order for the discharge 
of the prisoner cannot l)e made without the personal i)resence of the 
prisoner — Pale// on Convictioiifi, 7th Ed., p. 330. 

S. P. Mills, for the prisoner, contra. 
Begbie, C. J. : — 

A rule nisi was obtaine<l in the first instance with a view to the 
discharge of the prisoner on a great many groun<ls. It was obtained 
in the form now usual, calling (m the gaoler to show cause why a writ 
should not issue, and why, if the rule be made absolute, the prisoner 
should not be discharged from custody without the writ actually issuing, 
and without the prisoner being pei'sonallj'' brought before me. 

It appears that the only warrant or authority which the gaoler 
holds for detaining the prisoner is a warrant of connnitment which is 
produced. The warrant rc-ites that a sentence has been passed, but 
does not allege that the prisoner has been convicted of any offence, and 
it then proceeds to order the gaoler to detain the prisoner for a period 
different from that to which he is thereby stated to have been sentenced. 
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Formerly it was necessary in a warrant of comrnitment to set forth beobie, c.j. 

all the facts requisite for showing the jurisdiction of the Justice of the 1891. 

Peace enabling him to issue the warrant. Both the order and the nth tiov. 

default were required to be set forth in the warrant of commitment ; ^^ P^^^^ 

^ Ettamas. 

for instance, if the order were for the payment of a sum of money, and 
in default of payment imprisonment. Since 18& 19 Vic , cap. 126, sec. 13, 
in England (imported into B. C. upon its establishment in 1858, and 
adopted in 1870 in the Eastern Provinces of the Dominion, and now 
in the Rev. Stats. Canada, 188G, cap. 178, sec. 83), no commitment 
Is to be held void for any "defect," which would include any 
omission therein, provided only it allege that the defendant has 
been convicted, and if there be in fact a conviction. This commit- 
ment does not, however, satisfy even these easy conditions. Other 
eiTors have been alleged in other proceedings, but on a habeas 
mrpiis, unaided by a certiorari, the only document before me is the 
commitment, which, on either of the two extraordinary errors, the 
omission of all statement of any conviction, and the contradictory 
nature of its own scanty contents, must be declared an utterly impotent 
warrant of detention. 

When the prisoner's discharge was then prayed, however, it was Judgment, 
objected that the Court could not, in making absolute the rule nisi, 
though obtained in the present form, order such discharge without the 
writ actually issuing, and without the prisoner being actually 
produced, on the strength of the expressions in Paley on Conriction.^, 
7th Ed., p. 337. ^ This is not, indeed, expressly asserted by him to be 
nece&sary where the rule nisi is in the form here adopted ; but it may Ikj 
admitted to be a fair inference from a passage in his text, at least where 
no cause is shown against the rule. The only authority he cites is Ex 
parte Jacklinn,, 2 Dowl & L., 103. It is true there is below the head- 
note in that case an observation of the reporter to that effect. But 
nothing of the sort is decided in that case or alluded to by the Court 
nor could be, for the point did not there arise. The rule nisi in 
JacMins case had not been obtained in the form now adopted. It 
merely called on the respondent to show cause " why the writ should 
not issue, and why, if this rule be made absolute the prisoner should 
not be discharged without being personally produced in Court." It 
did not, as in the present form of the rule nisi, further pray cause to be 
shown " why the prisoner should not be discharged without the writ 
actually issuing." When a rule nisi is made absolute it adheres to the 
very words of the rule nisi. That which had been ordered conditionally 
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is now ordered absolutely ; and thus the rule absolute necessarily ordered 
the writ to issue, and upon the return of the writ, of course, the 
prisoner would have to be produced. The rule nisi in Jacklin's ease 
was at that time a novelty, suggested, probably, by th»^ decision in 
Ex parte Martins, 9 Dow., 194(1840), where the rule nisi, being fai the 
old form, merely calling on the gaoler to show cause why the writ 
should not issue. The Court, on making that rule absolute, held, with 
regret, that they had no jurisdiction until the return of the writ, and 
the prisoner was before them, to order his discharge. That seems to 
have suggested the form of the rule in Jackliris case ; and Jacklins 
case seems again to have suggested the further innovation set out in 
Paleys Conv., p. 409, note, now generally adopted by the Judges. 
The eifect of the further innovation seems to have been tirst 
discussed in Egtjingtuns case, 2 EL & B., p. 717, and Geswoifd's case, 
Ibidt p. 952, in 185^, where it was strongly objected to, but the Court, 
after argument, upheld it as being both convenient and inexpensive, 
the cost of issuing the writ being considerable, and the cost and delay 
of bringing a prisoner, perhaps from a distant part of the country, 
very inconvenient. Lord Campl)ell, C. J., said he had frequently 
acted on it, and the prisoners in both cases were dealt with 
accordingly. There appears to be no case in the books in which when 
a rule aisi has been obtained in this form either the writ or the 
production of the prisoner has been deemed neccessary for the prisoner's 
discharge, when such a rule is made absolute. But it is easy to 
conceive a case in which the Court might desire a second argument 
on the legality of the imprisonment, in which case they n)ight make 
the rule absolute fur the writ to issue, and not at once order the 
prisoner's discharge. 

In the present case there seems no reason for supposing that the 
commitment can be supported. 

The gaoler is holding the prisoner without any sufficient warrant, 
and he must be discharged. And, following the cases in 2 Ell. & Bl., 
I order his discharge without any writ issuing, or personal production 
of the prisoner. 

Rule nisi made absolute. 



R^ Ellaru. 
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DIVISIONAL 
COURT. 

BEGBIE, C. J. 

Rf ELLARD. ''''^'^''''' 

1892. 
Practice — Divinional Court ^ time for apjjfoiimj to -Xotice of Appeal Af hrimjintt of Nov. 15. 
ApftfjoJ — Jurimliction — Chamber Summoim not inMiiHt from Rfgii*tri/ irhcrt-in action 
brouijht— Effect of -Sec. 37 Snprem*! Court Act, 

The giving of tiohice of intention to appial is tlie bringing of the appeal, within sec. 61 
Sup. Courts B. C. Act, aucl when such notice is given within eight days from the 
perfecting of the order appeale 1 from, it i<i no objection that tlie ap[>enl is not 
either set down or argued within that time. 

A Judge in Chambers has jurisdiction to eiitertuiu a motion made upon summons 
issued out of a Registry, other than that out of which tlie writ of summons issued, 
notwithstanding sec. 27 ilnd. 

Appeal from an order of Mr. Justice Crease, dated Octobei- 29th, Statement. 

1892, that the costs of all partien to the action and proceeding should 

be taxed as ])et\veen solicitoi* and client, and paid only out of the 

estate of the late James Ellard. The writ of summons in the action, 

pleadings, etc., were issued and filed in the Westminster Registry. 

The summons upon which the oi-der appealed from was granted was 

issued out of the Registry at Victoria. 

Notice of intention to appeal to this Court had been given within 
eight days from the date of perfecting the order appealed from, but 
the appeal had not been entered with the Registrar until after the 
expiration of the eight days. 

LujcfuHy for James Harvey and Ksther Harvey, two of the defendants, Argument, 
the respondents on the appeal : 

We take the preliminary objection that the appeal is too late, not 
having been brought, that is, set down for argument, within eight days 
from the date of entering the oi'der, though a notice of an intention to 
appeal was given within the eight days. The words "appeal shall be 
brought" are not in effect difierent from the words of the English 
Order LI V., Rule 24, "appeal * * shall be made within eight days," 
under which it was held that such notice must be given that the 
appeal must be heard within the eight day.s — Steedtnan v. Hakim, 22 
Q B. D., 16. 

Helnicken, for appellants: The serving of tlie notice of intention to 
appeal was the bringing of the appeal, within the meaning of the 
section — Christopher v. Cvoll, 16 Q. B. D. 66 ; Reg v. Lynch, 12 0. R. 
372. 



236 



BRITISH COLUMBIA REPORTS. 



[Vol 



m VISIONAL 
COURT. 

BEOBIE, C. J. 
DR\KE, J. 

1892. 
Nov. 15. 

/fe Ellard. 
Argument. 



Judgmenl. 



Begbie, C. J. — Though we might have though o otherwise if the 
matter had been res infei/ra, we must hold, upon the authority of the 
cases cited, that the appeal was brought when the notice of intention 
to appeal was served. Objection oveiTuled. 

Drake, J., concurred. 

Helinchen, for the appellant: Mr. Justice CuKASE had no juris- 
diction to make the order appealed from, as the summons upon which 
it was made was not issued out of the registry office in which the 
action was pending, namely, Westminster, as provided, by sec. 27 of 
the Su/treTriG Court Act, and the whole proceedings upon it were 
irregular and void. Also the order is for ta.xation of the costs upon 
the attorney and client scale. Under Order LV., Rule 4, there Is only 
one scale of costs allowed in this Province, namely, that provided in 
schedule H to the rule. 

Liixton, contra : The provisions of sec. 27, supra, are not impera- 
tive, but directory. A Judge of the Court has power to entertain 
a motion in any action, though the summons may not be issued out of 
the reffistrv in which the action is domiciled. The same effect coidd 
l)e produced by issuing the summons out of the registry indicate<l 
returnable before a Judge elsewhere. A chamber motion is not a 
*' proceeding to be tiiken and recorded " in the action within the 
meaning of that section which refers to proceedings and other matters 
of record in the action. A summons does not require to be recorded. 

Although there is only one scale of costs provided under Order LV., 
Rule 4, the solicitor and client items provided for in the schedule should 
be allowed where the work was actually done. This was intended to 
be provided for by the direction that the costs should be taxed as 
betwe(*n attorney and client. 

Per Curiam — It was a matter of discretitm in the learned Judge to 
hear the motion or refer it to the domicile of the action. The 
provision in sec 27 is directory and not imperative, and that objection 
to the order appealed from is overruled. The Court do not, however, 
desire to express approval of the practice of making motions in an 
action away from its proper domicile. 

As a previous order for taxation of costs and payment out of the 
estate was made on 18th August, 1888, the order appealed from will 
})e varied by limiting the taxation to take place thereunder to costs 
incurred since that date, excluding the costs of the arbitration, which 
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can be afterwards dealt with, and by strikinir out the words " as divisional 

T ', , . , . COURT. 

lietween attorney and client." The trustees are entitled to then* ,„^ , 

•^ BEOBIE, c. J. 

charges and expenses in addition to costs, and the taxing officer should t>rake, j. 

report what charges and expenses the ti-ustet\s have been put to with 1892. 
reference to this action. Cost of order ai)pealed from, an<l of tlie 



Nov. 15. 



appeal to l>e paid out of the esUxte. ^'^ Ellard. 



THE COLUMBIA RIVER LUMBER CO. 

V. 



DRAKE, J. 

1892. 
19th August. 



YUILL AND OTHERS. Columbia 

River Co. 
Wattr prii'i/effeM—ProHnciaf nfalnfory tfraut of ttM& of irater — Limitations of — RifKirian r. 

proprifJor —Rvjht of to injunction atfainM utatniory firennee. of ump of tvater no lutintj ii'iLL 

it OH to foiU >tt ream —Injunction — ^J Vic. B. C, cap. 11 — Placer Minimj Acty B. C, 

1801. 

Plaintiffs were entitled, as riparian proprietors, to the use of the natural flow of the 

* water of a stream, Quartz ('reek, running through timber lands leased by them 

from the Dominion Government. The lands so lease<l were part of the lan«l8 in 

the railway belt granted to the Dominion by the Province of British Columbia by 

43 Vic. B. C, cap. 1 !, in aid of the construction of the C. P. H. 

hefendaiitii, as free miners licensed by the Provincial C>overument, obtained from it a 
grant of the right to u^e, for mining purposes, the water of a stream running into 
Quartz Creek alx)ve the plaintiffs* saw^-mill, by record under the Placer Mining 
(B. C.) Act, 1891, sees. 56 and 57. 

Defendants so used this water as to foul Quartz Creek and stop the plaintiffs* mill. 

Heldy 1. No person, unless by grant or prescription, is entitled to deprive another of 
the l)eneficial use of water which would naturally descend to him. 

2. A right granted by a Statute, which does not, in express terms, derogate from the 

rights of others, cannot be held to have done so by implication. 

3. A grant of water privileges under the Provincial Mining Acts does not sanction 

the user of the water to the detriment of the righti of others, however acquired, 
to the same water at another part of the stream. 

4. The Dominion (lovernment, under 43 Vic. B. C, cap. 11, were in possession of the 

lands, as trustees to administer same, and it was competent to them to grant a 
lease to the plaintiffs, carrying the ordinary rights to the water of a riparian 
proprietor. 

MOTION TO DISSOLVE AN INJUNCTION. 

I HE action was for an injunction to restrain the defendants from gtatenient 
fouling the watei's of Quartz Creek in such a manner as to prevent the 
proper working of the plaintilfs' saw-mill. 
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The plaintiffs had owne«l and operated their saw-mill by means of 
water power derived from the stream for several years prior to the 
defendants commencing operations at their mine. 

The stream, after passing defendants' mine, ran through the lands 
upon which plaintiffs' saw-mill was situate<l, they being in possession 
of said lands as holders of timber licenses from the Dominion 
Government. 

The defendants were " free miners," holding their claim under the 
Mineral Act, 1S9I, Stat B. C, 54 Vic, cap. 25, and were using the 
water from the stream for hydraulic mining, a system in which a jet of 
water is employed to wash down a bank of gold-}>earing giavel or 
earth. This resulted in fouling the stream, and by forcing down earth, 
roots and "tailings," obstructed the plaintiffs' mill-race, blocked its 
Hume and majhinery and prevented the operation of their mill. 

The fact that the plaintiffs were injured in the operation of their 
mill by the operations of the defendants was not denied, but defendants 
claimed that it was d(t)nnui)i abH(fae injuria. 

An laferitn injunction having been granted by Mr. Justice Dkake, 

CItiirles Wilson an<l K. V, Hoihtwll, for the <leferidants, now moved 
to ilissolve same. 

The relative rights of the parties acquired respectively from the 
Dominion of Canada and the Province of British Columbia depend on 
the effect of the Provincial Statute, 4.S Vic, cap. 11, granting to the 
Dominion Government public lands of the Province, 20 miles wide on 
each side of the track as h)cated by the Canadian Pacific Riiilway, in aid 
of the construction of the Railway, as varied by 47 Vic, B. V., cap. 14. 
The statutory grant by the Province to the Dounnion was subject to 
all servitudes and Crown rights. The ouly conveyance intended by 
the Statute was a transfer to the Dominion of the Provincial right to 
manage and settle the lands and to appropriate their revenues for the 
purpose indicated. It was neither intended that the title to the lands 
should be taken out of the Province, nor that the Dominion should 
occupy the position of a freeholder within the Province — Attorney- 
General of B. C. v. Attorney-General of Canada, 14 App. Cas., Lord 
Watson, at pp. 301, 302. 

The plaintiffs ought to have obtained a license from the Provincial 
Land Commissioner of the District in order to obtain the right to the 
water privileges claimed by them — see Land Act, C. S. B.C., cap. 66, 
sec. 45. The defendants having the Provincial recorded grant to use 
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the water the plaintiffs' rights, since they hold no license from the drake, j. 
Provincial Oovernment, are subrogated to the rights of the defendants. 1892. 

A. E. McPhillips, for the plaintiffs, covfva, ^^"' ' 

The plaintiffs as occupiers of the lan<l under lease from the Dominion River Co. 
of Canada are entitled to all the rights of riparian proprie*:ors. The yuill 
effect of the statutory grant was to place the Dominion in that position and others. 
at least, an<l the plaintiffs hold under them. A tfomey-Geyieral of B. C. 
V. AHorvey -Genera I of Canada only decided that prerogative rights of 
the crown as represented by the Provincial Government, did not 
pass by the statutory grant The defendants were wrongdoers, and 
possession was sufficient as against them — Booth v. Ratte, 15 App. Cas. Argument. 
188. The only exception t<^ the statutory grant is contained in sec. 2 
of the Act 43 Vic. B. C, cap. 11, 'This Act shall not affect ♦ ♦ the 
rights of the public with laspect to common or public highways," etc. 
KxjyresAio unius exchisio alter iuf<. 

The Dominion Government, as administrator of the lands in the 
railway belt, can grant privileges of cutting timber, and nothing in 
the Act prevents it granting the use of the water. The power of 
dealing with the lands, and incidents thereto, in any manner in order 
to raise a revenue, was vested in the Dominion by the Act, and there- 
fore it was competent for it to have granted the use of the water, 
which was by implication conveye<l to the plaintiffs, as riparian 
proprietors, under the lease — Okasemore v. Richards, 7 H. L. Gas., 349 ; 
Stockport Railway Co. v. Pattov, 3 H. L. Cas. 300 ; Ooddard on Ease- 
mentJit p. 84; Orr Etving v. CoUjuhoun, 2 App. Cas., 839. 

Drake, J. : — 

The defendants move to dissolve the injunction granted by me judament. 
on 16th June last, restraining the defendants, who are mining 
on Quartz Creek, from so fouling the stream as to inflict a serious 
injury on the plaintiffs, by allowing their tailings to run into plaintiffs' 
flume and so stop the saw-mill owned and occupied by them. 

The plaintiffs have been in occupation of their mill for the last four 
years. The mill is erected on timber limits granted to them by the 
Dominion Government under an annual license. 

The plaintiflSi therefore are in possession as tenants of the Dominion, 
and the use of water for their mill is an easement necessary for the 
full enjoyment of their property. 

The defendants, on 16th September, 1890, recorded a discovery 
claim some two miles above the mill on Quartz Creek, and on 5th 
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DRAKE, J. assignment from thcin for the benefit of such creditors, pro rata, 

1892. That two several chattel mortga«;es, previously made by H. T. Read & 

_2?^Il_?;__ ^^- ^0 ^^^^ defendants respectively, were made with intent to defeat, etc., 

McKenzie his creditors, other than defendants, an<i to prefer said defendants, and 

McGowAN prayed that they l>e set aside as void against said creditors. 

»'• The defendants demurred on the ground that no rififht in the 

Bell-Ibving . , . " *^ 

et al. plaintiffs (the assignees) to the relief sought was shown, as they were 
in no better position than the assignor himself to impeach his chattel 
mortgages in question ; and also on the ground that the joinder in the 
same action of the claim against the defendants to set aside an 
entirely separate transaction, with which defendants where wholly 
unconnected, was a misjoinder. 

Clivton, for the demurrer : The assignees did not acquire by the 
conveyance to them any further rights or better position than the 
assignor had himself at the time it was made. The assignees are. 
Argument. under it, the representatives of the assignor for the voluntary 
distribution of the estate among his creditors to the extent to which it 
professes to convey it. They are not the representatives of the 
creditors to take proceedings against their assignor. Under most 
insolvent acts the aasignees provided for are made the representatives 
of the creditors for all purposes. There is no such provision in 53 
Vic. B. C, 1890, cap 12, under which the assignment was made. As 
the assignor had no right to impeach his own previous deeds, his 
assignees have none — RohiTisan v. McDonald, 2 B. & Aid., 134; 
Burland v. Moffatt, 11 S. C. R., 76; Clarkson v. Ontario Bank, 15 
Ont App. Rep., p. 166. There is also a joinder of two causes 
of action, unconnected, except so far as they both arise out of the 
same transaction, against different defendants, and the action should 
be dismissed on that ground — Buvstall v. Byfus, 26 Ch. D. 35. 

D. M. EhertSy Q. C, for plaintiffs : The assignment being of all the 
property of the assignor, without stating of what it consisted, to the 
plaintiffs, as trustees, for the benefit of all the creditors, pro rata, gave 
to the plaintiffs, as such assignees, the right to enquire what property 
was properly available under that disposition, and, for that purpose, 
not to impeach the grant of the assignor contained in the mortgages, 
but while maintaining it as against him, to claim that the grant 
enured for the benefit of all the creditors, on the ground that it 
constituted a preference, and that the property conveyed should be 
brought into distribution as if it passed under the assignment. The 
alleged misjoinder, if objectionable, is not so on demurrer — Roberts v. 
Roberts, 12 Jur. 148 ; Anderson v. Maltby, 2 Ves. 254 ; Ex parte 
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Chaplin, In re Sindnii; 26 Ch. D. 319 ; Porteous v. lieijnur, 13 L. R. drake, j. 
App. Cases, 120. 1892. 

Drake, J:- '^"' ^"«""^- 

I think this demurrer must he allowed. The plaintitt's, who are the McKknzie 

AND 

assignees of Thos. H. Read & Co., and appointed hy them, elaini to set Mc(;owax 
aside two certain bills of sale which Head & Co. executed in favour of bkll-Irvinu 
the defen<lants separately. This is not a creditoi-s' action, as certain c/ al. 
creditors who had ori^jinally been plaintiffs johitly with the present 
plaintiffs have discontinued. 

Read & Co. were at liberty to assign all or any portion of their estate 
to trustees for any purpose they pleased, and the only persoas who 
could attack that assignment, or any other assignment of theirs affecting 
their property, are their unpaid creditors. 

In the present case they assigned to the plaintiffs the whole of their 
real and pei'sonal estate, that is all the property they then possessed. 
The property they had already parted with they no longer possessed 
and could not assign. 

Read & Co., in the aVjsence of fraud, could not set aside the deeds to the 
defendants, and their trustees are in no better position than themselves. Judgment. 

But the plaintiffs contend that in cases where there has been an 
assignment to trustees for the benefit of creditors, the assignees have 
all the righta which the creditors could claim of setting aside voluntary 
deeds on the ground that they are void under cap. 51, Con. Stats. 1888. 
But the authorities cited for this proposition are distinctly limited to 
assignees governed by the English Bankruptcy Statutes. Power is 
given to such assignees to represent the creditors for all purposes. 
Here there is no statutory authority giving trustees, for the benefit of 
creditors, any greater powers than those conferred by the grantor. 
The Provincial Statute before referred to appears to me to give the 
creditors of the assignor the right to attack any bills of sale by which 
any particular creditor or creditors are preferred to the general body, 
and to no one else. 

The first objection raised by Mr. Clinton, that this was an action 
against two separate defendants for two separate causes of action, in 
which no privity as between them was shown, is an objection which can 
always be taken by summons to amend the pleadings as embarrassing, 
but is not a ground of demurrer. 

If the demurrer had been disallowed, I should have ordered an 
amendment of the pleadings in the line indicated, but as I am of 
opinion that the present plaintiffs cannot by any amendment succeed in 
their action, I allow the demurrer with costs, without leave to amend. 
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DRAKE, J. Re J. H. TURNER. 

1892. 
Decen ber 7 ^^^^ Rtgiatry Act^ 1888 — Canctllafion of ordinary certi/iccUe of titlt under «ec. 17^ njxm 

. MJiue of certificcUe of iud^'/eaHibte title undtr «ec. 6'J — Authority of RegiMrar to ccuicd 

R^ ordinary certificcUe, 

J. H. Turner 

The Registrar-General has power, uuder sec. 61 of the Land Registry Act^ B,C,f JSS8, 

to cancel an ordinary certificate of title issued under sec. 17 of the Act, upon the 

issue to the registered owner of a certificate of indefeasible title, under sec. 63 

of the Act. 

Statement. J. HE facts appear from the judgment delivered 7th December, 1892. 



Judgment. 



Drake, J: — 

Mr. Aikman applies for an order calling upon the Registrar-General 
of Titles to issue an indefeasible title to lots 3, 4, 5, and 6, Block " H," 
Harbour Estate, and lot 6, Block " K," same estate, in the name of the 
registered owner. 

The Registrar does not object to do so, but refuses to cancel the 
ordinary certificates of title which are now existing in respect of the 
said lots, alleging that there is no authority in the Act authorizing him 
to do so. 

Section 61 of the Land Registry Act enacts that in case of a transfer 
of registered real estate, the Registrar is empowered to register the 
new owner and cancel the former certificates, and the reason is obvious 
there should not be two certificates of title existing at the same time 
to the same piece of property. But the Registrar contends that this 
section does not apply to the present case because there is no transfer, 
only the substitution of an indefeasible certificate of title for an 
ordinary certificate. 

Under section 65, if the necessary preliminaries have been complied 
with, the Registrar shall issue a certificate of indefeasible title. 

If he does so without cancelling the ordinary certificate, there will 
exist two certificates in respect of the same property of diflferent values, 
and these could be made use of by a dishonest owner to the prejudice 
of a purchaser ignorant of the scope of our Land Registry Laws. 

Section 66 defines what a certificate of indefeasible title is. It is 
conclusive evidence that the person named therein is the absolute 
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owner of the property described against the whole world (except the drake, j. 

Crown), and such owner shall hold the same subject only to such 1892. 

incumbrances, liens, estates, charges or interests as appear on the Pecember 7. 

register. Re 

, J. H. Turner 

An ordinary certificate implies that the owner is prima facie owner 

of the land described therein for such estate of freehold as he legally 

possesses therein subject to registered charges. 

The difference between the two classes of certificates is very marked. 
The one cures defects in registration and bai*s all other estates in the 
land not registered. The other is only a record of a legal prima facie 
title. 

The two certificates cannot exist together. 

A person purchasing land held under an indefeasible title is entitled Judgment 
under section 61 to be registered as the owner of the same estate as 
his grantor possessed, and thereupon a new certificate should be 
granted to him and the old one cancelled. 

If in such a case all the old certificates are to be cancelled, why 
should not the old certificates be cancelled on obtaining an indefeasible 
title? 

The object and intention of the Act can only be carried out by * 
clearing the register of all prior certificates which are merged in the 
indefeasible title and enabling the owner to deal with the property as 
if the indefeasible certificate was his sole root of title. 

I therefore order that on the granting of a certificate of indefeasible 
title to lots above mentioned that the Registrar-General do cancel all 
existing certificates of title effecting the same property. 
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DIVISIONAL 
COURT. 

1892. 
July 15. 



Kerr k hE(u; 

V. 

Cotton. 



Statement. 



Argument. 



KERR & BEGG v. COTTON. 

OoHfrnt't — Uncertainty — Aifrcfment to print a hook by xpt:cifir(UioHJi *^ tqucJ to Aamijf^'^ to 
ln' produced — No i<amp/n produced — Effect o/-—Pofrer of Dinf<ional Court to fnffr 
Jinai judtjmenf. 

Where n contract provides for the manufacture according to specifications of an article 
** equal in every respect to a sample to be produced, " and no sample is produced 
and agreed upon, the contract is void for uncertainty, and no action can l)e 
brought for breach of it by either party. 

Tlie Divisional Court, on a motion for new trial, has power to enter a final judgment 
for defendant where there is no evidence to sustain the verdict. 

iVLOTION for a new trial for iiiistlirectiou and that verdict was 
against the weight of evidence, and that the damages were excessive. 

The action was for damages for breach by the defendant of a 
contract in writing, whereby the defendant agreed with the plaintiffs 
" to print for them 400 volumes of a work called * A Biographical 
Dictionary of Well Known British Columbians,' of 500 pages each, on 
80 Ih No. 2 book paper, uncalendered, and to bind the same in full 
Russia or Morocco leather, gilt edges, and ei^ual in every respect to a 
sample volume submitted and approved by the plaintiffs, not later than 
13th July, 1890," charging that the defendants did not deliver in 
time, did not print and bind as agreed, nor equal to sample, but 
printed and bound in a negligent and unworkmanlike manner. 

The defendant counter-claimed against the plaintiff for damages, as 
set forth in the judgment of Sir M. B. Begbie, C. J. 

The evidence at the trial did not show that a sample volume had 
been submitted and approved by the plaintiffs as provided, but that 
two books of materially differing styles of binding and make-up had 
been produced, and that it was agreed that the volume to be produced 
was to be a compromise between them. 

The jury found a verdict for the plaintifts on both the claim and 
counter-claim. 

C Wilson, for defendant, supported the motion. 

E, V. Bodwell and A, E. McPhillips, for plaintiffs, contra, 

Begbie, C. J. : Ought not the Judge at the trial to have withdrawn 
the case, both on the clahn and on the counter-claim, from the jury on 
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the ground that the sample copy, which was to be the basis of the divisional 

contract, was never produced or agreed upon, or tlie parties ever ad 

idem as to the character of the work to be done, and ought not juiyTs 

judgment to be now entered against the plaintiffs on the claim, and 

•' ^ ° . ^ . • . Kekk & Beuo 

again.st the defendant on the counter-claim, if the Court has upon this v. 

motion power to enter final judgment ? otton. 

E. V. Bod well and A, E. McPhillips — No; the reference in the 
written agreement to the " sample volume " therein provided to be 
"submitted," to which the book to be made was "to be equal in every 
respect," was not a controlling term of the contract, which was, outside 
of that reference, certain to every intendment, as to all requirements, 
viz., number of pages, weight, style, and quality of paper, kind of 
l>inding, and edging, and title of book, etc. The size being deducible 
from the number of pages in relation to the weight of the paper. The 
legal effect of the contract was that the book was to made strictly by 
the specifications, in a workmanlike manner, in such luxury of style 
as a proper treatment, for the purpose intended, of the materials 
indicated, would demand. The meaning of the agreement was not 
that the "sample" was to control the particulars of the contract in any 
way, but was merely " to enable the purchaser to form a reasonable ^8^""®"*- 
judgment of the commodity " — Gardiner !■ Oraij, 4 Camp, 144 ; or, at 
most, was intended to furnish a criterion of general style, i. e., the 
book contracted for was to be " equal to " the sample to be produced, 
which intention was as well carried out by the parties by reference 
to two books, different to that specified in detail, and to each other, as 
to one book, also necessarily differing in some respects from the 
controlling particulars in the specifications. 

On the question of power of Court, sitting as a Divisional Court, to 
finally dispose of the case, the provisions of sec. 60 of the Supreiue 
Court Ad, 18SH, " The Divisional Court * * shall * * concur- 
rently with the Full Court, have all the powers and authorities held 
and exercised by the Full Court in interlocutory matters, including the 
granting of new trials, and its judgment shall be deemed a judgment 
of the Full Court," does not give to the Divisional Court all the 
powers conferred on the Full Court by Order 58, Rule 405, for the 
powers conferred on the Divisional Court are only the powers " held 
ami exercised by the Full Court in interlocutory matters," it does not, 
therefore, confer, but ex vi termini excludes, from the Divisional Court, 
the power to make a final order putting an end to the action. 

C. WilsoUy for the defendant, in reply. 
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r. 
(VrroN. 



Judgment. 



DIVISIONAL Sir Matthew B. Begbie, C. J, : 

COL'RT. 

1892 ^^ ^^^^ ^^*^^ ^^® defendant is applying to have judgment entered 

July 15. up for him, or for a new trial, the jury having found a verdict for 
Kerr&Bijxjo ^^^ plaintiffs for $3,000, for an alleged breach of a contract whereby 
the defendant had agreed to deliver 400 volumes printed in a certain 
type, and on a specific style of paper, " and to bind the same in full 
Russia or Morocco leather, gilt edges, and equal in every respect to a 
sample volume submitted (i. «., to be submitted) and approved by the 
plaintiffs, not later than 13th July, 1890." No such sample has ever been 
produced or submitted at all, or in fact ever existed either on the 13th 
July or at the trial, or up to the present time. The defendant, never- 
theless, printed and bound a number of volumes, which he tendered as 
being in accordance with the contract. These volumes were rejected 
by the plaintiffs on the ground that they were not bound as the 
contract stipulated. The whole claim and counter-claim, action and 
cross-action, turn on this point. The plaintiffs claim damages for the 
non-fulfilment of the contract ; the defendant claims damages for the 
improper rejection of his work. Although, as stated, no sample was 
ever prepared or approved, it is alleged that at an interview between 
plaintiffs and defendant, subsequent to the contract and before action, 
it was verbally agreed that the volumes contracted for were to be 
delivered bound and got up in a style which should be a "compromise" 
between two volumes then produced and afterwards shown to the jury 
at the trial (Exhibits F. & G.). Now, the two volumes are nearly as 
different as any two volumes of the same size and shape can well be, 
the one being in " split cowhi<le," the other in " full Russia." What 
can be the meaning of a compi-omise between cowhide and Russia 
leather ? Assuming that this verbal agreement were added to the 
written agreement (for which Chavibers v. Kelly, 7 Ir. R. C. L., 231 
(1873), was cited, and is I think a much weaker case), this proposed 
" compromise " leaves matters nearly as indefinite as they were before. 
I thought at first that the plaintiffs might complain that the defendant 
had broken the contract in other respects, but they do not complain of 
any other breach than this, viz., that the copies delivered were not 
equal to the approved sample. It seems to have escaped everybody's 
attention at the trial that there never has been a sample in existence 
at all, and that it is quite impossible for any jury or any tribunal 
whatever to decide whether the agreement has or has not been complied 
witli, for it is abundantly clear that the plaintiffs and defendant never 
had any model to work up to, so that, in fact, there never was an 
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agreement at all. This, not only that the one party has not agi'eed to ^'court^^ 
that which the other has proposed, as there never has been put forward ^gg., 
any proposition to agree to. In all this my brothers Crease and Drake juiy 15. 
quite agree. It follows that the plaintiffs asking damages for breach ke^r&^ecjo 
of an agreement must fail, and so the Judge at the trial would v. 

Cotton, 

tloubtless have directed, if his attention had been drawn to the defect. 

But the defendants, by their counter-claim, ask damages, viz , payment 

for the volumes which they tendered and which they saj' were finished 

in accordance with this so-called contract. Evidently they are under the 

same impossibility of proceeding. They cannot prove that they have 

l)Ound these volumes according to the sample. The verdict cannot stand. 

and the only question is, what is to become of the action ? It seems quite 

absunl for us to send it down to be tried again, when the only ground 

for setting aside the first trial is that there is not and never has been Ju^ig'"®"^- 

anything to try. The only reasonable course for us is to follow the 

case of Aihtras v. Coleridge, 1 The Times L. R., p. 84. That was an 

action for libel, in wdiich the defendant pleade 1 privilege. The jury 

found for the plaintiff with, I think, ;^8,000 damages. On applying 

for a new trial, or to have judgment entered for the defendant, on the 

ground that the trial Judge should have witlidrawn the case from the 

jury, the Divisional Court held that it was undoubtedly a privilege<l 

occasion and that no actual malice had been proved, and that the case 

should have been withdrawn from the jury ; they therefore did not 

send the action again to be tried, but at once directed judgment to be 

entered up for the defendant. 

Drake, J. : — 

I agree that on the facts there was no concluded contract sufficient judgment, 
to enable the plaintiff to recover damages for the alleged breach. As 
the order which we propose to make is apparently one which has not 
been made before by a Divisional Court, I think it is as well to 
examine the authorities to ascertain what are the powers of a 
Divisional Court on applications for a new trial. Applications for new 
trials are governed by Order XXXIX. and Rule 298. Under the latter 
rule, upon a motion for judgment or new trial, the Court may, if 
satisfied that it has before it all the material neces.sary for finally 
determining the questions in dispute, give judgment accordingly. The 
Court here is the Divisional, or Full Court, before which the motion is 
raatle. Under Order XXXIX., the Full Court is named as the CJourt 
before which applications for new trials are to be heard, but b}' sec. 60 
of the Supre7)ie Covbvt Act all the powera given to the Full Court on 



250 



BRITISH COLUMBIA REPORTS. 



[Vol. 



COTTOX. 



DIVISIONAL applications for new trials is vested in the Divisional Court, therefore 

Rule 298 applies to the latter Court, and in Watk'nis v. Rymill, 10 Q. 

July 15. ^ ^'' ^^^' ^^^ Daun V. Siinvihi.% 40 L T. N. S., 550, affirmed by the 

C-ourt of Appeal in 41 L. T. N. S, 783, the Court held on the facts 

Kerr & Begg ,^., V , , , ,• , i*.ii -i x 

V. that judgment ought to be entered for the defendant without a new 

trial, for there was no evidence upon which the jury could properly 

find for the plaintiff — See also Hamilton v. Johnson, ibid, p. 461. I 

therefore concur in the ju<lgment of the Chief Justice. 

Crease, J., aLso concurred. 

Order that the verdict and judgment below be set aaidc, and judgment entered for 
the defendant on the claim, and for the plaintiffs on the counter-claim, cu^ts to follow 
the event in each case. 



BEOBIE, C. J. 

1892. 
November. 



IN THE COUNTY COUllT OF VICTORIA. 



Post r. Jones 



Statement. 



Argument. 



POST V. JONES. 

County Court — Jurudiction to make personal order orrr $1,000 in mechanic's Hen suit. 

Claim for personal order to pay amount over $1,000 entertained in the County Court 
as auxiliary to relief by way of enforcement of a mechanic's lien. 

Jl LAINTIFF clahned against the defendantsjointly $1,044, for work 
done and materials supplied in building two frame dwelling houses for 
them. At the time of the contract the land was the property of the 
defendants jointly, but before any proceedings were taken it was 
conveyed to the defendant Agnew. The plaintiff also clahned, in the 
action, the enforcement of a mechanic s lien for .^1,044 aorainst the 
owner, the defendant Agnew. 

Fell, for the defendants, objected that the Court had no jurisdiction 
to entertain the action in personavi for 81,044, as it was S44 in excess 
of the jurisdiction of the Court in a personal action. 

Prior, for the plaintiff, submitted that as the personal liability of 
defendants w^as joint and several, and as, in effect, a personal order 
against Agnew, was a necessary incident of a judgment against him 
enforcing the lien against his land for the $1,044, it w^ould be highly 
inconvenient to compel plaintiff to sue Jones separately in the Supreme 
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Court in order to get a personal judguient against him on the same begbie, c. j. 
matter. Indee<l, a separate judgment could not be got against him 1892. 
on the joint liability without abandoning tlie personal claim against November 
Agnew, nor could a personal order co nomine be taken against Agnew posx v. Jones 
in this Court without abandoning the claim against Jones. 

Sir M. B. Begbie, C. J. : — 

The difficulty of the position is apparent, and I will assume that the 
County Court has jurisdiction to hear the case and make the order, 
subject to the observation that the opinicm of the Supreme Court judgment, 
on appeal may very pi-operly be taken on the (juestion. 



FOLEY r. WEBSTER. 

Security for judgment debt and coMh on appeal to Supreme. Court Canada — Whether 

ijiving same to wJinfaction of a Judge t^uperHtdea registration againut lands of a „^^D„,^„,p 

cerlijicale oj the judgment — Whether such certificate and registration w a proceeding WALK EM, J. 

6y tray of execution — O'Donohoe v. Robinson^ 10 Ont. A pp. 6'i'^, distinguished — niVT«invAi 
Practice— Second application — Iie<i Judicata — Jurisdiction of Provincial Courts to COURT 
make order in action after appeal hrowjht to Supreme Court Canada. \^2 

Held, per McCreight, J., on original motion, and per Drake, J., on appeal : — Sept. ^J. 

This Coart cannot make an order in the action controlling proceedings under it« Foley 

judgment after perfecting of appeal to Supreme Court Canada. v. 

Webster. 
//e/cf, per Walkem, J. , on second application to him, and per Be(;bie, C. J., and 

Drake, J. , on appeal : — 

Registration against lands of a certificate of the judgment appealed from is not a 

proceeding by way of execution thereof, and is not superseded by appellant giving 

security for the whole judgment debt and costs under R. S. C. cap. 135, sec. 

47 (e). 

O'Donohoe v. Mobinson, 10 Ont. App. Rep. 622, distinguished. 
Remarks of Walk em, J., on res judicata and second application. 

Summons to vacate certificate of judgment and registration thereof statement, 
against defendants' lands, pending defendants' appeal from said 
judgment to the Supreme Court of Canada, the application being based 
on the ground that the defendants had given security to the satisfaction 
of a Judge for the full amount of the judgment debt and costs, as well 
as for the costs of the appeal, pursuant to sec. 47 (e). Supreme Court 
Camula Act. 
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McOREIGHT, J. 
WAI.KEM, J. 



DIVISIONAL 
t.HMRT. 

1892. 
Sept. 23. 

Foley 

I'. 

Werstkr. 



Statement. 



Statement. 



Argument. 



The plaintifF had obtained a verdict and judgment thereon for 
$5,000 and costs, which was, upon appeal, sustained by the judgment 
of the Full Court. From this judgment the defendants appealed to 
the Supreme Court of Canada. The defendants, on the 20th May, 
1892, obtained an order from Mr. Justice Walkem under the Supreme 
Court Carmda Ad, sec. 47 (e), allowing a bond for 86,500 as security 
to his satisfaction for the whole amount of the judgment clebt ami 
costs and the costs of the appeal, with the object of staying all 
proceedings under the judgment, pending the appeal. In the 
meantime the plaintiff had Issued a certificate of his judgment 
from the office of the Registrar of the Court, and had registeretl 
the same against the lands of the defentlants, which they were 
now mortgaging for ^50,000. The defendants, in attempting to 
make title to cerUiin of the lands, discovered the registration of the 
certificate of ju<lgment, and obtained a summons, returnable before 
Mr. Justice McCreight at Westminster, to show cause '*why the 
registration of the certificate of judgment should not Ixj set aside," on 
the ground that the bond allowed operated as a supersedeas of all 
other methods of securing or enforcing the jutlgment. 

L. G, McPhilllps, for plaintiff, showed cause to the summons. 
E, A. Jenns, contra. 

McCreight, J., made an order dismissing the summons upon the 
ground that this Court had no jurisdiction to make any order in the 
action after the allowance of the appeal to the Supi-eme Court of 
Canada. 

The eight days for appealing from this order having elapseil, the 
defendants obtained a fresh summons, returnable before Mr. Justice 
Walkem at Victoria, " (a) to set aside and supersede the certificate of 
the judgmept iasued out of this court, and all proceedings thereunder ; 
(6) and that, or that the registration of the said certificate against 
defendant's lands should be discharged and vacated ; (c) or that the 
order of 20th May, allowing the security, be amended by declaring all 
proceedings which hafl been ttiken under the judgment superseded, 
and all future proceedings stayed, by the allowance of the said security ; 
or for leave to appeal to the Divisional Court from the order of 
McCreight, J., notwithstanding the lapse of the eight days." 

A, E, McPhillips, for the plaintiff, showed cause to the summona 
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The matter is res judicata by the order of McCrkight, J., and this mccreiqht, j. 

. , . .... WALKEM, J. 

is an attempt to reopen it. A Judi^e of this Court has no jurisdiction 

1 1 . .1 i. P? 1 11 I. .1 1 . DIVISIONAL 

to make any order m the action aiter tlie allowance oi the appeal to court. 
the Supreme Court of Canada, whereupon the action is transferred out 1892. 

of this and into that Courtr—Lakin v. Xuftafl, 3 S. C. R. 685. The >^ept. 23 . 

eight-day limit for appealing from an order is absolute, unless Folky 

extended by the Court or a Judffe, and such extension must be by ,,, «* „„ 
order made within the eight days — Ruvtz v. Sheffield, 4 Ex. Div. 150; 
Stirling v. Da Barry, 5 Q. B. I). G5. 

Robert Cassidy, contra : The form of the motion to McCuEiOHT, J., Argument, 
was misconceived. As long as the certificate of judgment stood its 
registration against the lands could only be removed by a separate 
action. The registration of the certificate was not, but its issue was, a 
proceeding in this action. This motion is analogous to a motion to set 
aside a writ of ji, fa. against lands and all proceedings thereunder, 
e.g., by consequence, to withdraw the writ from the hands of the Sheriff', 
where it binds the lands and forms a cloud on their title, as the 
registration of the certificate, which is only another means of 
effectuating the same purpose, does here. If the order setting aside 
the certificate is made it can be served on the Land Registrar as an 
order setting aside a^. fa, would be served on the Sheriff, and would 
operate in the same way — C. S. B. C. 1888, cap. 67, sec. 70. The 
effect of the allowance of the bond for the whole debt and costs by 
Walkem, J., as being to his satisfaction, was to declare the bond the 
sole and suflScient resource and security of the plaintiff' for the recovery 
of his judgment if sustained on appeal, and it operated, not merely as 
a stay, but as a supersedeas of all other proceedings to secure or 
execute the judgment — 0*Dovohoe v. Robivson, 10 Ont. App. Rep. 622. 
A party will not be permitted w^ilfully and without just cause to tie 
up the lands of another under colour of securing a judgment for which 
he has taken other security declared to be sufficient. 

This motion is not res judicata by the order of McCretght, J., who 
repudiated his jurisdiction and declined to adjudicate upon the 
question. We admit that after the allowance of an appeal to the 
Supreme Court of Canada the Court below can make no order affecting 
the contest between the parties involved in the action. The litigation 
is absolutely transferred to the Higher Court, but the judgment, 
though reopened for the purposes of the Appellate Court, stands in the 
Lower Court, and any misuse of it or improper proceeding under it 
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MoCEEioHT, J. by use of the process of tlie Lower Court and the luachinery given to 
enforce its jiulgmciits, all of which are in its control, is a matter in the 
hands of the Lower Court, notwithstanding the appeal, and it is 
submitted that this Court only has jurisdiction in this matter. 

Defendants, if necessary, ought now to he permitted to appeal from 
the order of McCueioht, J., to the Divisional Court. 

Re Manchestei' Economic Co, 24 Ch. D. Brett M. R., at p. 496; 
Sievnvrighi v. Lef/s, 9 Ont P. R. 200, Re Gabourie, 12 Ont. P. R. 252; 
Langdon v. RoherUon, ibid, 139. 



DIVISIONAL 
COURT. 

1892. 
Sept. 23. 

Foley 

V. 

Webster. 



Judgment. 



WaLKKM, J. :— 

In this case the plaintiff recovered a judgment on the 29tli of 
October, 1891, against the defendants for $5,339. From that judgment 
they appealed unsuccessfully to the Full Court in March last. They, 
thereupon, gave notice of appeal to the Supreme Court of Canada; 
and on the 20th of May last I made the necessary order approving of 
the appeal bond, which was a bond of the defendant and one Jacques 
for S6,500. At my suggestion, the terms of the order were arranged 
beforehand between the solicitors in the action, and when it was 
submitted to me I signed it, first taking the precaution of having the 
words " and by consent " inserted in it. The defen<lants have now 
applied for an order directing {a) that the certificate of the judgment 
taken out on plaintiffs behalf should be set aside and superseded ; 
Q)) and that, or that, in the alternative, the registration of the 
certificate against the defendants' lands should be discharged and 
vacated, or, (c) in substance, that I should vary my order of the 20th 
of May by an amending declaration to the effect that the issue, and 
subsequent registration, of the certificate should be deemed void. On 
the 16th of August last, the defendants made an application to my 
brother McCreioht to have the registration cancelled, but he refused 
it. The latter or alternative part of the application now made is 
virtually a repetition of the same application ; hence, as res judicata, 
I have no power to entertain it. The fact that the defendants now 
apply to have the certificate superseded does not, in my opinion, 
remove this objection, for in so doing they are merely attempting to 
get, in a circuitous way, what my brother McCreight has refused, 
namely, the cancellation of the registered charge. 

A certificate is in itself a perfectly harmless document, for a party 
entitled to it may, undeniably, take it out, and yet make no use of it 
In such an event, there could be nothing to complain of ; hence no 
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redress could be sought, an there would be no mischief to reinody ; and Mccreioht, j 

-^ __, iTTi-i -1 I* * 1 fV ALKEM, J. 

Courts of Justice, need I add, do not make ordefs in such cases, as they 
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would be fruitless. In the present case, therefore, it is not the issue of 
the certificate that can be complained of, but it is the use that has 
been made of that certificate — its registration, for instance — that is in 
reality complained of. The avowed object of getting the cortificate 
set aside is to have its registration cancelled. I repeat, therefore, that 
what I am virtually asked to do, under a different form of application, 
is to grant what my brother McCreight has refused. 

On behalf of the defendants, it was suggested that it might be said 
that my brother McCreioht's refusal was correct, as a change in the 
registry could only be effected by a suit successfully brought for the 
purpose ; and it was further contended that as the certificate was taken 
out in the present, and therefore in a pending action, an order 
superseding it might be made. In the first place, the charge 
cannot be removed except by an action ; and, in the next place, 
a mistaken view is taken of the certificate of judgment, for 
such a certificate is not a document issued in an action. It forms 
no part of its proceedings under our procedure Acts, but is an 
extraneous and independent proceeding authorized by the Land 
Rfigistrt/ Act. The form of the certificate should be headed " In the 
matter of the Land Registry Act, 1888" or should contain a statement 
that it was " issued in pursuance of the Land Registry Act" etc. In 
any event, it is not a proceeding in an action, and the present form, ^*^ *^"^®" * 
which I find is intituled *' In the Supreme Court," etc., and, in the 
cause, is therefore wrong and misleading. The land registry 'system 
and the judicature system and practice are distinctive systems, with 
different objects; the former, like the mechanic's lien law, being 
designed by the Legislature for the purpose of giving the creditor a 
security which he would not otherwise possess. In Darling v. 
Weller, 22 U. C. Q. B. 363, somewhat similar views were expressed. 
An action, moreover, merely to set aside the certificate would, in all 
probability, fail, for the reasons I have already given ; and assuredly 
the same object could not be attained by an application such as the 
present one, which is improperly made in this action, as the issue of 
the certificate is not a proceeding in it. The order of the 20th May 
last might have been made on terms that the registration of the 
judgment should be cancelled, but I was not asked to impose such a 
condition. The respective solicitors framed the terms of the order and 
consented to it, and I cannot now change those terms in opposition to 
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McCREiOHT, J. the wishes of one of the consenting parties. There is no evidence 

before me that the defendants' solicitor was not aware that the 

COURT. judgment had been registered when the order was agreed to; and even 
if there were, I should decline to interfere, as he must be taken to have 
known that it is the common practice to register a judgment against 
lands, where there are any, the moment it is entered up. 

In one of the affidavits the defendants are said to be "wealthy"; but 
what is the meaning of " wealthy," in view of the further statement in 
the same affidavit that they are desirous of borrowing $50,000 on the 
security of their lands, but are disabled from doing so in consequence 
of the plaintiffs charge on them of $5,339. There is no evidence 
before me as to the value of those lands, and I can only act upon 
evidence and not upon conjecture. As the plaintiff's solicitor very 
fairly observed, the defendants' personal bond might, and possibly 
would, have been refused bn the 20th May if there had been any 
intimation or prospect of their mortgaging their lands to the extent of 
$50,000. The fact, moreover, that the plaintiff's judgment had been 
registered, doubtless influenced his solicitor in accepting the bond. His 
contention that the relative positions of the parties to the action, as 
they existed when the bond was accepted, should not be changed to 
his client 8 detriment, as I am bound to believe would be the case, as 
there is no evidence to the contrary, and a Judge can, as to matters of 
fact, only act upon evidence. An Ontario case, O'Donohoe v. Robinson, 
10 Ont A. R. 622, was cited as showing that a judgment creditor 
would not be permitted to keep a writ of fl. fa. against lands actively 
alive in case of an appeal, after the appeal bond securing his debt and 
costs had been given. Now, without questioning the soundness of 
such a decision, it is observable that there is a wide distinction 
between the effect of such a writ and a registered charge. Under the 
writ the lands of the debtor would not only be bound, but might 
eventually be sold ; but with respect to a registered charge, a suit for 
foreclosure would be necessary to realize it. In the present case, for 
instance, the plaintiff would, in the event of success in his appeal and 
the appeal bond proving worthless, have to seriously consider the 
question of foreclosing, for he could not do so without offering to 
redeem the $50,000 mortgage (with interest) if registered, when it 
became due. Being a labourer, admittedly without means, the 
collection of his judgment debt would thus be indefinitely postponed. 
A registered charge against lands is sometimes valueless, by reason of 
prior incumbraaces, defective title, or the lauds theiQselves having no 
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commensurate value. Again, the principle of WDonohoe v. Robinson mccreioht. j. 
does not exactly apply to the present application. In that case a stay 
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of execution, anil even the superseding of the writ, was, under the 
Ontario practice, the neces.sary consecjuence of the appeal bond being 
perfected. The registration of a charge again.st lands under our 
system is in no sense execution, hence there could be no stay. It was 
contended that, as the plaintiff had his charge on the defendants' lands 
and also his appeal bond, he had a double security, and that, therefore, 
the principle alluded to applied ; but it appears to me that the answer 
to this is that the Legislature has seen fit to give him, in addition to 
his right to resort to execution, the right to the charge now complained 
^f, whatever it might be woi-th. If the latter, for instance, were 
worthless, there would be no double security. But, admitting that the 
charge is good for its pui-pose, I think that the defendant's application 
must fail on the two grounrls I have stated, viz., as the matter is re^^ 
judicata, and as the order of the 20th May was a consent order which 
ought not now to be changed in opposition to the wishes of one of the 
consenting parties, especially in view of the fact that the defendants 
must diminish the value of their personal bond by the proposed heavy 
mortgage on their property. 

If a deposit in Court of the amount of the appeal bond can be 
legally made without interfering in any way with the proceedings in 
appeal as transmitted to Ottawa, I would suggest that that course " **"*" ' 
should be adopted, but I give no opinion as to whether this can be 
done or not, as no offer of a deposit has been ma le. 

I have also been asked to extend the time for appealing from Mr. 
Justice McCreight's order, on the ground that the defendants' 
solicitor was engaged in consulting counsel in Victoria with respect to 
the order, and thereby allowed the eight days given to him for appeal 
purposes to elapse. The Legislature having considered that the eight 
days were sufficient to enable parties to conclude whether an appeal 
was advisable or not, I am not at liberty to say that that time was too 
short for such a purpose. Indeed, I am of a contrary opinion. 
Besides, such an application should have been made promptly, and it 
cannot be favourably considered after seventeen days have been 
allowed to pass since the order was made. The order is dated the 16th 
of August ; the time for appeal expired on the 24th ; and from that 
time till the present (September 2nd) no extension has been applied 
for. The question of appealing was one involving no abstruse points. 
The present summons must be dismissed with costs. 
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Argument. 



The defendants appealed to the Divisional Court, and the appeal 
was heard before Sir M. B. Beobie, C. J., and Drake, J., on September 
28, 1892. 

The defendants, under Order LVIIL, Rule 7, filed fresh affidavits 
that they were unaware of the registi'ation of the certificate of 
judgment when the l)ond was allowed, and that since Mr. Justice 
Walkem's order tliey had ottered the idaintiffs' solicitors to pay into 
Court 86,500 in cash as security additional to the l)ond, for the whole 
judgment, debt and costs, and co.sts of appeal, if the plaintiff would 
consent to vacate the registration of the judgment against defendants' 
lands, which was refused. 

That the effect of the registration was to hamper them in dealing 
with their lands, as it had to be indemnified against in every transaction. 
Defendants also, under Order LVIII., Rule 7, asked that the Divisional 
Court should make such order as ought to have been or ought to be 
made in the premises. 

Robert Cassidy for the appeal. 

Whether Mr. Justice Walkem was concluded by the oixler of 
McCuEiGHT, J., or not, this Court can now make the order which 
ought to have been or ought now to bo made. Mr. Justice Walkem 
was not concluded by the order of McCreight, J. The motions were 
different both in form and substance. Mr. Justice McCreight having 
held that lie had no jurisdiction, did not apply his mind to or decide 
the matter of the motion to him, and it was not 7*68 jiulicata by his 
order — Connecticut^ etc. v. Moare, 6 App. Cas., at p. 655. The Judge 
allowed the bond as being to his satisfaction, and it derived its efficacy 
entirely from his order. It did not rest in any way on the consent of 
the parties — see Macdonald v. Abbott, 3 S. C. R., 278, where, by consent 
of the parties, the apellant deposited $500 in Court as security for $500 
for the costs of appeal, and the Court held the appeal not properly 
constituted, as the security had not been allowed by a Judge. 

The certificate of judgment was properly issued in the style of the 
cause (Chitty'a Forms, 38S), and was a proceeding in and within the 
control of the Court. The issue of the certificate and its registration being 
a statutory proceeding to effectuate the judgment, was an " execution " 
within sec. 47, Sup. Ct Can, Act It was at all events a procedure 
in aid of execution and therefore within the meaning of the Act 
Daiuson v. Moffatt, 11 O. R. 484. ffDonohoe v. Robinson, 10 Ont 
A. R. 622, is not distinguishable. There a Ji, fa. lands placed in 
the Sheriff"s hands prior to the allowance of the security, and binding 
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the lands, thouffh no attempt was beinff made actively to onfoice it, mcckeioht. j. 

WAT KEM J 

was declared to have been superseded l)y the mere allowance of the ——' 
security, so that it ceased to be a charge on the lands. The Court has court. 
complete control over proceedings taken to enforce its own judgment, i892. 
at all stages — Campbell v. Royal Van. BL, 19 Grant, 334 ; Clutton v. ^^pt. 23. 
fjee 7 Ch. Div., 541 : Sehojield v. Solomon, 52 L.T. N. S., 679; De Medina Foley 
v. Grove, 10 Q. B., 151. Apart from the effect of sec. 47 S. C. Can, Act, '• 

all proceedings under a judgment should, as a matter of discretion, be 
set aside as an abuse of the process of the Court, where payment into 
Court of its full amount has been offered and refused. 

This Court alone has jurisdiction to deal with the matter ; the Argument, 
litigation is re-opened and transferred to the Appellate Court, upon 
the allowance of the appeal, which takes place upon the allowance of 
the security for the costs of the appeal, but the judgment stands in, and 
in the control of, the Lower Court, unstayed, to be executed notwith- 
standing the appeal, subject to the right of the appellant to stay or 
supei-sede all proceedings under it by giving the sufficient security 
for its amount provided for by sec. 47 (e) trnpray and subject also, 
apart from that section, to the inherent jurisdiction of the Court to 
prevent its judgment being wilfully used as an engine of oppression. 

A. E. McPhillipa, for the plaintiff*, contra, was not called on. 

Begbie, C. J. :— 

Assuming, as was argued, that Mr. Jastice McCueight misconceived Judgment, 
the application before him, deeming it to ask for the judgment to be 
set aside, instead of merely for the removal of the registration, that he 
dealt therefore on that day with an application which was not before 
him, and did not deal with that which was before him. A.ssuming 
further that Mr. Justice Walk em, on the 6th September, misconceived 
what had taken place before Mr. Justice McCreight, conceived himself 
incapable of reviewing, sitting alone, the order of another Judge, 
whereas that Judge had in fact made no order on the application ; 
that the real application has therefore never been considered, and is 
in fact now understood for the first time, that might be a reason for 
us, sitting as a Court of Appeal, to decline to hear any further and to 
remit the case to Mr. Justice M(jCreight to hear and determine. But 
we have also, I think, power to consider the application and to make 
now the order which Mr. Justice M(.^Creight ought, in our opinion, to 
have made on the 16th August, as to the cancellation of the registration 
of the judgment, and I am of opinion that the Court cannot accede to 
the motion. The ground of it is, that the registration operates as an 
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McCREioiiT, J extreme hardship upon the defendants. That is not alwavs a sufficient 

WALKEM, J. . . " 

ground to cause a Court of Justice to act. The judgment for the $5,000 

COURT. and costs, as soon as obtained, hecanie, under I and 2 Vic, cap. 110, 
(Imp. Stat.), as much a charge upon the lands of the defendants as if 
they had agreed in writing to charge all their lands with its payment. 
That judgment operates, therefore, as an equitable mortgage, whether 
registered or not ; but, like the most formal mortgage, it will be liable 
to be postponed to any subsequent encumbrance, unless registered. 
Defendants now wish to raise $50,000 on mortgage, and wash to 
postpone the charge of the plaintiff to that encumbrance. On 20th 
May last the defendants entered into a bond as security for the 
judgment satisfactory to all parties and to Mr. Justice Walkem. Did 
that bond supersede the charge created, not by the registration of the 
certificate of judgment, but by the judgment itself ? O'Donohoe v. 
Robinson, 10 Ont. App., p. 622, decided that no proceeding could be 
permitted to press execution pending appeal after security for the debt 
and costs is allowed, under a section in the Ontario Court of A pineal 
Acty similar to sec. 47 Sujf. Ct. Can. Act, in question here. That 
decision is surely correct. If any attempt were made to enforce the 
lien pending the appeal, the Court would interfere. In my opinion 
the proceeding by way of registration of certificate of judgment is not 
a proceeding by way of execution ; to my mind it is only execution, 
i. (?., some proceeding for raising the money and satisfying the debt, 
whether by Ji, fa. or by action for foreclosure or sale, etc., which is 
restrained by sec. 47- This is in effect an appeal from Mr. Justice 
Walkem's order of the 20th May. On that day he approved the bond, 
with the consent of the parties. The only duty of the Judge was to 
see if the bond was sufficient If the two parties say they are satisfie^l, 
it hii duty to accept it. It is now sought to vary that order against 
the consent of the plaintiff, and to introduce, as a condition for the 
security then given, that the e(iuitable mortgage, created by the joint 
operation of the statute and the judgment, be left unregistered and so 
be liable to be defeated. We are asked to interfere with the exercise 
of the discretion of the Judge. When the tribunal has once exercised 
the discretion there is no appeal from that. Judge Walkem could not 
now reverse or vary his own order, unless perhaps by consent. The 
motion must be dismissed ; but, as we think the defendants by offering 
to bring the whole $6,500 into Court to abide the events of the appeal 
made a very liberal offer, which the plaintiff acted very unreasonably 
in refusing, we give the plaintiff no costs of this appeal. 
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Drake, J. :— mccreioht, j. 

' WALK EM, J. 

I a^ee with the Chief Justice. If I thought we had any jurisdiction, ^jy^f^j^^L 
it would only he exercised on terms, and the imposition of those terms court. 
would he a variation of the order of Mr. Justice Walkem allowing the 1892. 
security. I think wc have no jurisdiction to do that or to make any ^^V^- 23- 
order in the matter. Wohnsley v. Griffiths, Cassel's S. C. Dig., p. 404, Foley 
and Stdrm v. Cosgrave, ibid, p. 405, show that after the allowance of wemter 
the security on appeal the Court below is ftiiujioa officio. The 
learned counsel argues that the registration of the judgment was a step 
equivalent to execution. I refer to sees. 47, 48, and 49, of Suj^remc 
Cotui of Ciinafla Act, i>ro\idmg for directions to the Sheriff on the 
allowance of the security, as to stay of execution in his hands, return 
of money, if any, already realized, etc., as showing that the word 
"execution," in sec. 47, means what it says. Execution means 
enforcement by writ, not registering a judgment or lis pendens. In jutj^m^^t 
order to issue execution against lands here, the step is by action, or ft. 
fa., l)ut the registration itself is not an execution. The registration of 
the certificate of judgment may have been in the mind of the plaintiff 
when he accepted the bond. It may be that if the plaintiff had not 
got the judgment registered his solicitors might not have accepted 
the bond. We cannot make an order after the allowance of the 
security on appaal. If any motion is necessary to vary the existing 
state of affairs as to the security, it should be made to the Supreme 
Court at Ottawa. I think we have no jurisdiction to deal with it. 

Appeal and motion dismissed, without costs. 

Note. — See Vigton v. Northcote, 15 Ont. P. R., 171. 
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Judgment. 



Re DICKINSON. 

B. C. Crf'difors TruAtn DttiU Acfj ISOl — Rtinoval of a^ifjntt havitirf prifrU*- iniertnt 

conflicting with kin trust. 

There is inherent jurisdiction in Courts of Equity to remove trustees and appoint new 

ones in proper ^ases. 
A trustee for cruditora who is also employed as solicitor to manage an insolvent 

estate is a person whose interest conflicts with his duty to the creditors as trustee. 
The constitutionality of a Statute will only be considered where necessary to a 

decision of the question before the Court. 

JxlOTION to remove a trustee for creditoi-s. The facts appear from 
the judgment. 

L. P. Eckstein, for the motion. 

Whiteside^ contra. 

McCreight, J. : — 

This is a petition by John Parker as to the removal of John Briscoe 
Cherry from the position of assignee of the estate of W. W. Dickinson. 
The assignment was made under chapter 1 2,*B. C. Statutes, 1890, and the 
application for removal is made under sec. 5 of the same Act. It was 
pointed out to Mr. Whiteside^ who appeared for Mr. Cherry, that 
the latter was placed by the deed, as a solicitor of this Court, in a 
position where his duty and interest would probably conflict. His 
duty as trustee is to realize the estate as promptly and economically 
as pos.sible, while his interest as solicitor is widely different. I have 
no complaint to make as to Mr. Cherry's conduct. The difficulty is 
that he is placed in a position which the Courts will not allow anyone 
to occupy, and I think this ls sufficient to oblige me to accede to the 
petition of Parker, who is a creditor to the amount of $781.65, and 
who prays that C. W. R. Thomson, whose Company Ls creditor to the 
amount of $10,730.51, may be appointed assignee in place of Cherry. 
The claims of Parker, Thomson, and the Bank of British Columbia, 
comprise nine-tenths of the total liabilities. 

Mr. Whiteside, for Mr. Cherry, resists the petition, on the ground 
that sec. 5 of the Act is unconstitutional. I am not satisfied that this 
contention is made out, and even if it was, I think, independently of 
the Act, I should accede to the petition. Any objections on the score 
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of alleged unconstitutionality would, I think, apply equally to the Act mccueight, j. 
to abolish priority amongst execution creditoi's and an Act respecting 1892. 
the fraudulent preference of creditors by persons in insolvent circum- _^^* ^^' _ 
stances. Both these Acts have been in force in Ontario for, I believe, Be 

many years, and though sometimes doubted — see, as to the former, i<^kins<>n. 
Rmtch V. McLachlin, 19 0. A. R., Osier, J., at p. 500 ; and as to the 
latter, see Clarh^on v. Ontario Bank, 15 O. A. R., IGO; Echjar v. 
Cetifral Bank, ibid. 193 ; Kennedy v. Freeman^ ibid. 216 ; GlarkHon 
V. St'tvUnfjj ibid. 234 — they have not beea held to be unconstitutional. 
I shall follow the advice given by Mr. Justice Cooley in his book on 
Constitutional Liviitationa, 5th Ed., pp. 182, 183, where he says that 
a reasonable doubt must be solved in favour of the Legislative acticm, 
and the Act be sustained. 

Even if the Act was unconstitutional, I think it would l>e the dutv 
of a Court of Eijuity to interfere by the removal of Mr. Cherry. This 
appears from Letterntedt v. Broers, 9 App. Cas., p. 37 1 . The marginal 
note is " there is jurisdiction in Courts of Equity to remove trustees 
and substitute new ones in cases requiring such a remedy." The main 
principle on which such jurisdiction should be exercised is the welfare 
of the beneficiaries and of the. trust estate. See the judgment of the 
Coui-t (Judicial Committee) delivered by Lord Blackburn, at p. 386, J"^V»«"<^- 
which applies a fortiori to the present case, as Mr. Cherry is Mr. 
Dickinsons nominee. I refer also to Lewin on Trnsteefi, Am., 
from 8th Eng. Ed., p. 840, ct seer. The remarks in the judgment 
delivered by Lord Blackburn, 9 App. Cas., at p. 386, as to the necessity 
of harnmnious workini; between the trustee and those who are 
beneficially interested apply forcibly here. And for all the above 
reasons, I think I must order the removal of Mr. Cherry from the 
office of trustee. 

I have considered a good deal the reasons urged against the 
appointment of Mr. Thomson, and LonJ Blackburn s remarks as to the 
necessity of harmony must be borne in miml when I appoint him in 
in the place of Mr. Cherry. I think the best thing I could do is to 
onler that Mr. Thomson should give security in S10,000, not merely 
to account, etc., but to furnish and depOvsit in the Registry in New 
Westminster accounts, monthly, of his trusteeship, and such further 
and other accounts as the Judge may from time to time require. Such 
security must, of course, be to the satisfaction of the Registrar. 

I think Mr. Cherry should have his costs of realizing the estate, but 
to prevent any difficulty in taxation I think he should have five per 
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McCREioHT, J. cent, on amount realized by him as compensation for his trouble, and 

1892. ^'so legitimate expenses out of pocket. I think I may order, by 

Nov. 28. consent, that Mr. Cherry should receive §15 as and for his casts of this 

application, he undertaking, by his counsel, Mr. Wh'iteni(h\ that he shall 
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Dickinson, continue to be bound by his previous undertaking. 
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Statement. 



Judgment. 



REGINA *•. HART. 

Cfiminal iatr — JIcJjeoM CorpuM — Quanhing convidion — Inttrt»t of conHctimj JttMicf in the 
pronernfion — Appointment to office hy rexotivfion o/Connril — Sufficiency of — Af^enf of 
Lieutenant -Oovemor in Council. 

The fact that the fines imposed by a Police Magistrate appointed by a Municipal 
Corporation are paid into the Consolidated Municipal Fund, and that he holds 
another office under the Cor^ioration, the salary of wliich is drawn from such 
fund, does not incapacitate him as Magistrate by reason of interest in the 
prosecution. 

A Provincial Statute authorized an appointment to be made by a Municipal Corpora- 
tion, subject to the consent of the Lieutenant-Governor in Council. 

I let (If 1. Such appointment was well made by resolution under the corporate seal, 
and a By-law was unnecessary. 

2. It is immaterial whether the assent of the Lieutenant-Governor in Council is 
obtained before or after the resolution. 

iyjlOTION for a writ of certiorari to bring up and quash the convic- 
tion of one Jessie Hart, for keeping a liouse of ill-fame. 

W. iV. Bole, Q, C, and A, J. McGoll, for the motion. 

T. C. Atkinson, contra. 

The facts sufficiently appear from the judgment. 

McCreight, J. : — 

This was a motion for a writ of certiorari to bring up and quash 
the conviction of Hart for keeping a house of ill-fame. 

It appeal's she was convicted by T. C. Atkinson, P. M. of New 
Westminster, and the grounds of this motion are : — 

1. The Local Legislature (see sec. 85. B, 0, Mayiici/Hd Act, 1S81, 
cap. 16) had no power to authorize the Municipal Council to appoint a 
Police Magistrate. 
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2. That the Magistrate had no jurisdiction, meaning that he was mccreight, j. 
incompetent to sit owing to interest in the case, as he was a salaried 1B87. 
oKicer, and such fines are part of the ConsoUdated Revenue Fund of . ' 

the City. Some other points were discussed, which I shall deal with Recjina 
presently. hIrt. 

As to the first point, there is no delegation of authority to the Council 
hy the Legislature, for no appointment is valid till assented to by the 
Lieutenant-Governor in (-ouncil (sec. <S5, supra), and it is unnecessary 
to discuss whether the plenary powert of legislation given under 
section J)2 of the British North Ainrriat Act do not fully meet the 
olijection — see Hodyp, v. The Qusen, 9 App. Cas,, at p. 132, and Poivdl 
V. Appollo Land Co., 10 App. Cas., at pp. 289 and 290, l)oth before the 
Judicial Committee ; and see O'Roarh^H case, 32 U. C. C. P. 388» and 
I (). R. 4(34. 

As to the second point, that Mr. Atkinson should not have sat, 
owing to interest in the case, Mr. Cochrane's affidavit was relied on, 
which states tliat Mr. Atkinson was and is the solicitor for the Corpo- 
ration, and further that he has, as Police Magistrate, hifiicted many 
tines for ofi'ences against Dominion Acts, and some for offences of the 
like description with that in the present Ciise, and that Mr. Atkinson 
ha.s paid all such fines when collected to the clerk of the said city for 
the use of the city for Municipal purposes. It was argued by Mr. ^^ 
BoU, in moving for the rule, that Mr. Atkinson, in this case, as such 
solicitor, and at the same time Police Magistrate, was, in etlect, both 
prosecutor and judge, and if this had been proved the argument would 
I think have succeeded, and the case would have been governed by 
Qneen v. Met/er, 1 Q. B. D., 173, antl see Re(j. v. Lee, 9 Q. B. D., at 
p. 396, where the Court of Queen's Bench held that Meyer was 
sitting as a judge on an information arising out of a matter in which 
he was a litigant party with the defendant, and they intimate that 
where there is a "real bias" (see liey. v. Ilaiidsley, 8 Q. B. ])., at p. 
380), the Court will interfere ; but the atfidavits of Atkinson, and of 
Frank Devlin, chief of police, satisfy me that the latter preferred and 
prosecuted the charge against Hart, as he says, solely and entirely on 
his own motion ; that he was not instructed to do so by Atkinson ; 
that he acted throughout the whole proceedings wholly without any 
instructions or consultation regarding the same with the Police 
Magistrate, but solely on his own account as Cliief of Police for New 
Westminster. 
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These affidavits seem effectually to dispose of the argument. 

Mr. Bohy with whom was Mr. McColl, then argued further, with 
reference to Mr. (Jochrane's affidavit that it showed the funds went 
into the consolidated fund of the Citv, and that Mr. Atkinson was a 
salaried officer, and so interested in the fine of S50 which he imptvuxl 
upon Hart in addition to imprisontnent, hut Mr. Atkinson pointed out 
that this was not the case, for, by the Su7nmary Trials Act, Rev. 
Stat. Can., cap. 176, sec. 32, the fine was payable to the Trea.surer of the 
Province. But supposing eVien that by some arrangement Ijctween the 
Provincial Government and the Council the fine was ultimately 
payable to the latter (of which, however, there was no proof), I think 
that would make no difference. 

I believe in most English-speaking communities fines, penalties, and 
forfeitures, when recovered, are paid into the Consolidated Fuml, on 
which the salaries of the Judges are charged, yet no one argues that the 
Judges thereby ai'e disqualified from sitting in such cases, and the fallacy 
lies in assuming that Mr. Atkinson\s legal position Ls, or rather, on the 
above supposition of the fines being retained by the Council, might be 
the same as if some part of the fine was actually payable to himself. 

If the Corporation should ever make the salary of the Police 
Magistrate depend on the amount of the fines recovered in his Court, 
I have no doubt the Superior Courts will know how to deal w^ith such 
a case, but I need hardly add that no suggestion of this nature was 
made before me. 

It was also argued that there was no by-law for the appointment of 
Mr. Atkinson, and sees. 8, 68, and 85 of the Municijud Act, 
ISSly were referred to, but I cannot gather from the Act that such a 
by-law is necessary. 

Sec. 85 authorizes the Council to make the appointment, subject to 
the consent of the Lieutenant-Governor in Council. The appointment, 
I think, is to be made, as was done in the present case, by resolution. 
If a by-law is necessary, then the provisions in sees. 70, 71, and 72 
must be complied with, and the revocation of the appointment 
must also be by a by-law (see Reg, v. Zteger, 1 Ont. Prac. Rep. 
219), which, I think, was not intended by the Legislature. The 
creation of an office may be a matter of law or by-law, but the 
appointment to that office, I think, is not a legislative but an executive 
duty, and see sec. 104 iis to the subjects on which by-laws may he 
made. 

Mr. Bole lastly objected that there was no sufficient evidence of a 
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resolution «ippointiiig Mr. Atkinson a Police Magistrate, and that see. j^g- 

8 of the Manieipcd Act, as to the seal of the Council, was not .^th Dec. 

complied with. T 

, . . . Reg IN A 

An caffidavit of James A. Robinson, City Clerk, was produced, and v. 

W KUT 

he proves that on January 24th, 1887, the Police Committee recom- 
mende<l the appointment of Atkinson as Police Magistrate, and a 
resolution Avas carried that the Lieutenant-Governor be asked to 
appoint him to be Police Magistrate vice W. N. Bole resigned, and on 
February 7th a resolution was carried that th(! Clerk notify T. C. 
Atkinson of his appointment by the Municipal Council as Police 
Magistnitc, also that such appointment had received the assent of the 
Lieutenant-Governor, and that he is authorized to assume the duties 
pertaining thereto. 

When the Council passed a resolution that the Lieutenant-Governor 
sliould be asked to make the appointment, it was, of coui'se, a 
necessary implication that they had first made the appointment 
under sec. 85, as far as in them lay, and the resolution of February 
7th repeats the same and indicates the assent of the Lieutenant- 
Governor, which is further shown by Mr. Elwyn's hotter of 1st of 
February. 

It seems to me the resolution was complete before such assent was 
given, but I think further that it is immaterial in what order the 
action of the Council and of the Lieutenant-Governor took place. 
What is recjuired is the consent of both. 

The letter of the City Clerk of the 7th February is under the seal 
of the Council, and fully satisfies sec. 8 of the MiLnicipal Act, ISSl, 
and the law as to appointments being made under seal. 

I think the rule nisi to remove into this Court and quash the 
conviction must be discharged. 
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CASCADEN et r</. v. McINTOSH et id. 



WALKEM, J. 

1892. 
Nov 30 Frandideiit preference — PreMnre — Innoreut purchoHer — Con. StcU. B. C, ISSS, rap. 51. 



Cascadrn et al. 

V. 

McIiTTOBii et al. 



Statement. 



Argument. 



M. k Co., being then insolvent, upon demand of one of their creditora. O. Bros., and 
in fear of legal proceedings, executed a Bill of Sale to them of tlieir stock-in-trade 
and effects. 

Before the commencement of this action by the other creditoi-s to have the Bill of Sale 
declared void, as being made with intent to give O. Bros, a preference, the latter 
liad sold the goods to a Jtona Jidt purchaser for value and received the purchase 
money. 

ili'ldy 1. The Bill of Sale was not made voluntarily or with intent to give a preference, 
but was made under pressure sufficient to take the transaction out of the Statutes. 

2. 0. Bros, could not, in any event, l>e called upon to account for the pnrclta:»e 
money to the other creditors. 

CROSS MOTIONS FOR JUDGMENT, BY BOTH PARTIES. 

X HE action was brouorht by the plaintiffs on Ix^lialf of themselves 
and all other creditors (except defendants Oppenheinier Bros.) of 
defendants Mcintosh, Sloan & Magar, to set aside as fraudulent under 
13 Eliz., cap. 5, and Con. Stat. B. C, 18«S8, cap. 51, a Bill of Sale made 
by defendants Mcintosh et al. to defendants Oppenheimer Bros. 

The Bill of Sale had been demanded by defendants Oppenheimer 
Bros., and was given by defendants Mcintosh, Sloan & Magar, in fear 
of legal proceedhigs being otherwi.se taken. 

Prior to the commencement of this action, the defendants Oppen- 
heimer Bros, had taken possession of the goods under the Bill of Sale, 
and had sold the same to bona fide purchasers thereof for value, without 
notice of any fraud, and received the purchase money ($800) which 
was not ear-marked in any way. 

E. P, Davis, for the defendants Oppenheimer Bros. : There should 
be a nonsuit. Whether the Bill of Sale in question was made by the 
defendants Mcintosh, Sloan & Magar, with intent to give to the 
defendants Oppenheimer Bros, a preference over the other creditors, 
or not, the Court cannot grant relief, as the corpus of the property 
has passed into the hands of an innocent purchaser for value, and the 
proceeds, not being ear-marked in any way, are not in a condition to 
be followed by the Coui't — Darts v. Wickso7i, 1 O. R., 369, Boyd, C, at 
p. 374; Masiiret v. Stewart, 22 O. R, 290; Dunn v. Ross.lij O. A. R., 552. 
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But the Bill of Sale was not given with that intent and is not within walkem, j. 

either 13 Eliz., cap. 5, or Con. Stat. B. C, 1888, cap. 51. There was 1892. 

such pressure as to take the transaction out of the Statutes — StepheuH ^^^ • ^' 

V. McA rihur, \ 9 S. C. R., 446 ; Molsons Bank v. Halter, 18 S. C. R., 88 ; cakcadkn ,t ai. 

1". 
Totten V. Botven, 8 O. A. R., 602 ; Long v. Hancock 12 S. C. R., 532. mcIxtosh etai. 

J. A. Russell and Godfrey y for plaintiffs. 

It being admitted that Oppenheimer Bros, received §800, the proceeds 
of the sale of the goods, we submit that if the question of intent to 
prefer is found in our favour, and that the Bill of Sale was void as 
against us, the Court should make an order declaring that Oppenheimer 
Bros, hold the proceeds as trustees for all the creditors. 

E. P. Davis, in reply : That question is settled in Ontario — Stuart 
v. T remain, supra; Harvey v. AfcNauf/hton, 10 O. A. R., (516. 

Walkem, J. : — 

This action was brought by Cascaden & Co. an<l Langley & Co., on Jiiilgmeiit. 
20th February, 1892 — a (Uite which is material — on behalf of them- 
selves and the other creditors of the defendants, Mcintosh, Sloan k 
Magar, who lately carried on business as traders at McDonald s Landing 
and Dewdney, to set aside a Bill of Sale given by them, of their stock- 
in-trade and effects, to the other defendants, Messrs. Oppenheimer tV: 
Co., as being contrary to the policy of 18 Eliz., cap. 5, and the lociil 
Fraudulent Preference Act, Con. Stat. B. C, 1888, cap. 51. 

At the close of the plaintiffs' case Mr. Davis moved for a nonsuit, 
his tirst ground being that the goods covered by the mortgage or Bill 
of Sale had been sold by Oppenheimer k^ Co. prior to the issue of the 
writ in this case, viz., in January, 1891, the writ being tested on the 
20th February following. 

On this point the cases of Davis v. Wickson, 10 O. R. 369, Boyd, C. 
at p. 374; Stuart v. Treniain, 3 0. R. 190; Robertson v. Holland, 16 
0. R. 532; Masvuret v. Stewart, 22 0. R. 290 ; Dunn v. Ross, 16 0. A. R., 
552, cited by Mr. Davis, seem too conclusively in favour of his 
application to allow of any doubt. It must be borne in mind that our 
Statute is a copy of the Ontario Act, except as to slight amendments 
in the latter which have since been considered immaterial. The 
principle laid down and followed uniforndy by the Ontario Courts is 
that the plaintiffs' right to relief is to have any obstruction removed 
which, to use the language of Chancellor Boyd, " intercepts the action 
of his writ of execution" after the property which h subject-matter 
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WALKEM, J. of the action roaches hona/ule purchasei's, no remedy is provided for 

1892. ^^y ^'^'"^ ^^^ o^" 13 Eliz. It wa.s contended by Mr Ramell that as 

Nov. ;io. a sum of $800 was admitted on the pleadings to have been reeeive<l l>y 

cahcadkx *« a/. Messrs. Oppcnheimer k Co. as the proceeds of a sale under the 

M( IXT081I «-/ a/, 'mortgage, it was subject to the control of the Court, but no attempt 

was made on plaintiffs' behalf to ear-mark the money, doubtles.s, very 

probably, owing to liis inability to do so. The money was not, so far 

as the evidence shows, placed, for instance, on deposit in a bank 

where it might have been identiKed, but was paid to Mossi-s. 

Oppcnheimer & Co. in the ordinary course. In the case of Mnsi^eij v. 

Sfcw(fii it' Lavipton, Lampton never received the money as a creditor 

of Stewart, but, on the contrary, received and attempted to hold.it for 

and on behalf of Stewart, and in fraud of the latter's creditors. It was 

Stewart's money ; money that it was Lampton 's duty to pay him, and, 

as such, could have l)een reached in Lampton's hands by attachment. 

In the present case the S^800 was not Mcintosh & Co.'s but 
Oppcnheimer & Co.'s. The case is so clearly distinguishable from the 
authorities already referred to that they have no lx»aring upon it. 

In the next place, dealing with the second objection taken by Mr- 
.Judgniciit. Davis, that the mortgage was not a voluntary preferen( e, but was 
made under pressure, I find that the evidence supports this. Pressure 
is a word of degree. A mere demand for a settlement, as in the 
present case, constitutes pressure. Such has been held to lie the case 
by the Supreme Court of Canada in Stephens v. McArihur, 19 S. C. K. 
446. Mr. Sloan, it will be remembered, and he is the plaintiffs* 
witness, swore that the mortgage was not given voluntarily, but in 
fear of legal proceedings. 

But even if collusion had been shown to have existed Injtween 
Oppcnheimer & Co. and Mcintosh & Co., the relief asked for by the 
plaintiffs could not be granted. They first seek to have the mortgage 
set aside and Oppcnheimer & Co. declared trustees of the chattels, etc., 
included in it, as being in their possession. But the chattels are gone, 
and out of their possession. They next seek, in the alternative, to 
have the proceeds which have admittedly reached Oppenheimer's 
hands made available, but the proceeds have not been ear-marked or 
identified, and the Court is therefore without jurisdiction, either under 
13 Eliz., cap. 5, or the local Preference Act, to deal with them. 

Further than this, the Ontario Courts have held that even if the 
transaction had been fraudulent and contrary to the policy of both 
Acts there is no statutory or other remedy given where the mortgaged 
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property has been sold and parted with. In Mittinefj's case the sale was walkem, j. 
a sham, but not so in this case. 1892. 

It might be said that the mortgage behig payable on demand Nov. 30. 



showed fraud, but promissory notes are often made payable on demaftd cabcadbs c^ a/. 

at the creditor's instance and for his security. There is therefore mcIxtosh *^ «;. 

uothnig in this point beyond the fact that Messr-s. Oppeidieimer & Co. 

took the best mode of protecting themselves, and this is the right of -Judgnient. 

every creditor, provided the transaction is free from fraud. This 

point is, however, inmiaterial in view of what I have said. 

The nonsuit will therefore be allowed with costs. 



bf:(;rie, c. j. 

1892. 
Aug. 12. 



Poole 

V. 

Victoria. 



POOLE v. THE CITY OF VICTORIA. 

Mmiieipal JActUHt lav- ■CovHtitutionaHty of —Power of Provincial Le(/i.'<fatnre to authorise 
MunicijKdity to impose Lictuse tax — Dincrimination bettreen retident and non-rtxidtnt 
trader:* — Variation in ttrmn of By-law from lamfuat/f. of Statute authorizinfj — 
Stafutt—Confttmction of—** And " conMrunl ** or.'' 

W was convicted before a Justice of the Peace for soliciting in Victoria orders for the 
sale hy retail of goods to be supplied by a firm doing business outside the Province 
of British Columbia. 
By the Municipal Act, ISOl, B. C. 54 Vic, cap. 29, sec. 166, "Every Municipality 
shall, in addition to tlie powers of taxation by law conferred thereon, have the 
power to issue licences for the purposes following, and to levy and collect by 
means of such licenses the amounts following : — 
"(12.) From every person who, either on his own behalf or as agent for another or 
others, sells, solicits, or takes orders for the sale by retail of goods, wares or 
merchandize, to be supplied or furnished by any person or firm doing business 
outside the Province and not having a permanent and licensed place of business 
within the Province of a sum not exceeding $50 for every six months." 
By By-law, following the language of sub-sue. (12) mpra, except that the words 
"permanent or licensed place of business" are substituted for "permanent 
and licensed place of business," the license fee was fixed at $50. 
He/d, 1. The Statute, By-law, and license tax thereunder, are not, as contended, 
idtra vires, {a) for interference with trade and commerce, or (^>) for unlawful 
discrimination against traders outside the Province. 

2. The imposition of the license tax in question is within the powers relegated 

to Provincial control by the B. N. A, Act, sec. 92, sub-sec. 16. 

3. The word " and " in the Statute, sxipra, should be construed "or." 

Appeal to the County Court, under the Suviviary Convictions Act, statement, 
from the aljove conviction. 
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Aug. 12. 

P(K>LK 

r. 

Vi(rr<»iii.\. 



Argument. 



•ludgiiu'ut. 



The appeal eauie on for hearing before Sir M. B. Begbik, C. J., 
•sitting jis a Jinlj^e of the County (Jourt of Victoria. 

Oreyortjt for the appeal. 

The by-law, being a taxing by-law, must be strictly coastrued, and 
must strictly follow the Statute authorizing it, which it does not do in 
tliis cASii—Eadf it'll (Maxwell) on Sf^ffatfx, pp. 4, 27, 507. The word "or" 
in tlu? by-law cannot here be read " and," or vice versa in the Statute, 
(rrfrii V. ]ViH)<f, 7 Q. B., 178, for the language is in each case plain as 
it stands, Kadlich (Maxwell) on Stats,, pp. 384, 507; and this even 
thotigh the conse(iuences are to defeat the Statute. Parke, B.,in Nixon v. 
Pl(illij>s, 7 Ex. at p. 192, and Lord Tentertlen, in Reg. v. Barham.H 
B. ^: C, 99. The by-law is, therefore, bad. 

Sid)-section 12 of sec. lG(i of the Municipal Act, ISO I, 54 Vic, B. C, 
cap. 29, under which the by-law was passed, is ultra vires of the 
Local Legislature, as an interference with trade and commerce, and 
creating a tax discriminating against business houses outside of the 
Province, and in favour of firms within the Province but outside the 
Municipality, which latter, by sub-sec. (9), have only to pay a license 
foe of $5 instead of SoO, to sell by retail within the Municipality — 
See l)oufn'*s Const, of Can., p. 122; Jonas v. Gilbert, 5 S. C. R., 356; 
Sunmlers v. S. E. %. Co., 5 Q. B. D., 456, at p. 463; Ward v. State 
of Mar ilia ml, 12 Wall, 418. 

C. J. Prior, for the City of Vict<jria, contra. 

Siu Math. B. Begbik, C, J. : — 

In this case the appellant, PcK)le, ha,s been convicted and sentenceil 
to $50 fine, in addition to ?oO for a license, under the following 
circumstances : — 

The Miinicii>al Act, 1S91, sec. 96, sub-sec. 73, gives the Corporation 
power to make by-laws &s to shop and trade licenses. By sec. 166, 
sub -sec. 12, every pei'son who, either as principal or agent, solicits or 
takes ordere for the sjile by retail of goods, wares, or merchandise, to 
be supplied or furnished by any person or firm doing business outside 
of the PiX)vince, and not having a peinnanent and licensed place of 
business within the Province, may be charged with a license fee not 
exceeding ^oO for six months. It is admitted that Poole is a person 
CiMuing within this description. By sec, 168, "every person using or 
following within the Municipality any of the trades, occupations, or 
professions enumeitited in sec, 166, or the sub-sections thereof, shall 
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tiike out a periodical license therefor for such period as is in the said beobie, c. j. 
auction set out, paying for such license sucli periodical sum as is there 1892. 
speeifie<l/' payable to the collector in advance. -^"g- ^2. 

It is observable that in sec. I(i6, sub-sec 12, and, indeed, in all the Poolk 
sub-sections, no precise license foe is specified at all. By sec. 170, ** no Victoria. 
person shall use, practice, carry on, or exercise in the Municipality any 
trade, occupation, profession, or business described or named in S4'c. 
166 and the sub-sections thereof without having taken out an<l had 
<(ranti'd to him a licen.se in that behalf," under a penalty not exceeding 



f^ 



By a l)y-law, dated 29th July, l«Sf)l,the amount of license fee charge- 
able to a pei-son soliciting onler.s, etc., is fixed at the full amount imlicated 
in the Statute, viz., S50. The by-law follows the exact words of sec. 
160, sub-.«ec. 12, above set out, except tbat the statutory phrase, "and 
not having a permanent (ind licensed place of business in the 
Province," is in the by-law changed into " and not having a permanent 
or licensed place of business." In 1892 another Municipal Act was 
passed, which repealed that of 1891, but by sec. 8 every by-law of 
l^>9l was kept in full force. This Statute of 1892 again modifies the 
section empowering or im])osing taxation on these commercial 
travellers. The new sub-section taxes all such agents whose Judgment, 
principals are doing business outside the Municipality, instead of 
outside the Province. It was argued that although sec. 8 of 1892 
professes to keep in force by-laws passed under the Act of 1891, yet 
that such by-laws must be conformable with the latter Act. 

I am not impressed with this argument. Sec. 8, at all events, seems 
very clear, as the by-laws of 1891 arc to continue to be regulated by 
the Act of 1891, until changed or repealed by some proceedings untler 
the Act of 1892. Nor do I think there is such a want of conformity 
between the new section and the old by-law as to be fatal to the 
latter. Every Municipality must be at least within the Province, so 
that any taxee answering the description in the by-law would a 
fortiori answer the description of the taxee in the new Act. Then it 
was said that the by-law was invalid for not following the very words 
of the Statute of 1891, inasnmch as the taxee would escape the tax if 
he had a permanent or licensed place of busbiess here, whereas the 
Statute imposed a tax unless the agent in question had a permanent 
and licensed place of business. But this is clearly a case where and 
in the Statute is to be constructed or, I must confess I do not 
understand the object of mentioning a "licensed place of business" in 
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BEGBiE, c. .1. this connection at all. So far as I can learn, there is only one 
1892. occupation whicli requires a license for its place of business, viz., the 
sale of alcoholic liquors by retail. There is no provision that I know 
for licensinjr any other description of business. And this is precisely 
the one occupation which it seems physically impossible for any firm 
outside of the Province to carry on by mecons of an agent travelling 
about within it. The "licensed place of business" seems to me an 
impossible condition, and it is much more proper to treat it as 
annexed merely by a disjunctive to the possible condition, viz., the 
occupation of a permanent office. It was then argued that the Statute 
itself was void and unconstitutional for trenching on trade and 
commerce, which, by sec. 91 of the British North America Acty are 
reserved to the Dominion; and Severn v. Reg,, 2 S. C. R. 70, was 
referred to. 

But the whole question of the force of this reservation in sec 92, 
and also the views expressed in Seve)*n*8 case, have been discussed in 
Citizens' Insurance Co, of Canada v. Parsons, 7 App. Cases, 96: 
Attorney-General of Ontario y. Mercer, 8 App. Cases, 778; Hodge \. 
Reg,, 9 App. Cas. 117; and Bank of Toronto v. Lamhe, 12 App, Casas, 
575. In all these the power of the Provincial Legislature to 
authorize Municipalities to levy taxes on different trades and 
occupations carried on within their boundaries is upheld as undoubted; 
and the objection would go far beyond this one case, it would go to 
all the licenses. Every tax on a tradesman, y^z-o tanto, touches "trade 
and commerce." 

But, then, it was said that the taxation authorized by those cases 
was a purely internal trade, and that this is purely an external "traile," 
therefore within the true and higher meanmg of sec. 91, and not of a 
merely " local nature" within sec. 92, sub-sec. 16. Moreover, that this 
by-law tax discriminates between different classes of tradesmen, and is 
therefore unjust, inetjuitable, and void. But when it is laid down as 
a rule that all taxation must be equal; that means equal on all who 
fall within the same category; all wholesale trades must pay alike; 
all retailers alike, all bankei's alike ; but there may be, and is, very 
great inequality of taxation between a wholesale merchant and a petty 
trader, between a banker and an auctioneer. Even between persons 
following the same occupation, e. g., retailers of alcoholic liquors, there 
is a difference between town and country licenses. 

Nor has such discrimination ever been here held unjust merely for 
its inequality, although in one case, Re Alee Wah, I held that an 
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enormous tiix laid on Chinese wash-houses was void, not for its beobie, c.j. 
inequality merely, but l)ecause it seemed clearly to have been 1892. 

imposed, not for the purpose of raising a revenue, but in order to ^^^' ^ ^' 

extin^ish a trade. Moreover, this is to be considered. This power Poole 
of taxation exists somewhere, either in the Dominion or in the Victoria. 
Provincial Legislature. It is pointed out in Lambes ca«e that the 
B. y. A. Act places every possible topic of legislation in the different 
Legislatures, so that in one or the other this power of taxation resides. 

The appellant asserts that it falls to the share of the Dominion as an 
interference with trade and commerce. The respondent points out 
that "shop, tavern, and other licenses," " civil rights," and " matters of 
a local nature," are handed over to the Provincial authorities. 

Now, it does not seem at all probable that the statesmen who 
contrived this ingeniously balanced system would hand over to the 
several Provinces the taxation of all their occupations, but would 
reserve the right of taxing bag-men to the Dominion Legislature 
alone, and though, of course, the question is not what they intended, 
but only what is the meaning of the words they have used, yet, when 
we find ambiguous expressions, which might stretch so as to include 
these agents within either section, it is only becoming to attribute a Judgment, 
reasonable intention to the f ramers of the Act. 

The only difficulty I perceive in the way of this conviction, or of 
any conviction under this section, is what I hinted at in my opening 
remarks. The offence is created by the Statute; sec. 170 says that 
nobody shall carry on or practice, etc., any of the trades, occupations, 
etc, mentioned in any of the twenty-six sections of sec. 166, without 
having taken out a license in that behalf, under a penalty of not more 
than $250. The appellant has solicited, as described in sub-sec. 12, 
and he has taken out no license. And the only difficulty is, could he 
have taken out a licensed For if not, the prosecution would fail- 
nemo tenetur ad imposaibile. The Act which makes it an offence to 
trade without a license should indicate or refer to a sufficiently clear 
means of obtaining it. Now sec. 166 says that the Corporation may 
grant licenses for the various occupations there enumerated. Sec. 169 
gives the form of the license — Form C in the schedule. The by-law 
fixes the amount, and the only incongruity is in, sec. 168, which says 
that everybody should pay for his license the amount specified, not in 
the by-law, but in the Act itself, where no definite amount is, in fact, 
specified, but only a limit which the by-law is not to exceed, and 
which, in fact, it does not exceed. Sec. 168, however, is not in the 
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least referred to in sec. 170, which creates the offence. No man is to 
trade unless ho first obtain and pay for a license, and I do not think 
that either the slip, if it be a slip, in sec. 168, or the other slip, if it be 
a slip, in the by-law which I have already dealt with, can have 
embarassed the appellant, or, in fact, leave any obscurity as to his duty 
to take out and pay for a license. The appeal therefore fails. 

Conviction affirvied. 



BEOBIE, G. J 

1892. 
Aug. 12. 

Heath 

V. 

Victoria. 



Statement. 



HEATH V. THE CITY OF VICTORIA. 

Municipal License Law — Sale — Wholesale or retail. 

A Bale to a person in British Columbia by an agent of a firm doing business outside the 
the Province of 1 , 100 business cards, to be supplied by them, is a sale by wholesale 
and not a sale by retail within the Municipal Actj 1801, 54 Vio., cap. 29, B. C, 
sec. 166, and a conviction for making such sale, without the license required by the 
Statute for making such sales by retail, quashed. 

Appeal, under the Summary Confdctio^w Act, Con. Stat. Can., cap. 
178, sec. 76, from a conviction, which is fully set out in the judgment, for 
soliciting orders for the sale by retail of goods to be supplied by a firm 
doing business outside the Province without the license required by 
the B, C. Municipal Act, 1891, sec. 166, which is as follows: — 

"166. Every Municipality shall * * have power to issue licenses 
for the purposes following, and to levy and collect by means of such 
licenses the amounts following: * * * In City Municipalities (12), 
from every person who, either on his own behalf, or as agent for 
another or others, sells, solicits, or takes orders for the sale by retail of 
goods, wares, or merchandize, to be supplied or furnished by any 
person or firm doing business outside of the Province, and not having 
a permanent or licensed place of business within the Province, a sum 
not exceeding $50 for every six months." 

By by-law of the City of Victoria (see Poole v. Victoria, ante p. 271) 
the license fee was imposed and fixed at $50. 

H. D Hdmcken, for the defendant, the appellant. 
Ci J, Prim' for the prosecutor, the respondent. 
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BegbIE, C. J. : — 

In this ca.se the appellant was convicteil of soliciting orders for the 
supply of goods by retail, to be furnished by a firm outside the 
Province, neither he nor they having any permanent place of business 
here, and without having taken out a license, contrary to the 
Mihuicipal Act, 1891, which forbids such retail transactions 

The defence is limited to this, that the sale solicited was not bv 
retail, but wholesale. 

The goods are business cards — trade circulars. On the face of each 
card is a printed calendar for 1893. On one half of the back is 
printed a sprig of flowers or other ornamental device. The other half 
is left a blank space, upon which the name of the proposed trader may 
be printed. In the present instance the customer, a chemist and 
druggist, chose his patterns and ordered eleven hundred of different 
sizes. His intention is to distribute these at the close of the year to 
his own actual or potential customei-s, gratis, as an advertisement. 

The prosecutor contends that a wholesale merchant is one who sells, 
not to a consumer but to other tradesmen, goods in large quantities, 
with the intention that they shall be sold over again in smaller 
quantities, or even one at a time to consumers; that these cards 
were sold, it is true, to the chemist in sufficient quantities to justify ^ 8™**^ • 
the epithet "wholesale," but that as the chemist did not re-sell by 
retail, nor at all, but distributed them gratis, he was really the 
consumer, and the first sale by the appellant to the chemist was a sale 
by retail. 

There is no doubt that a merchant who sells as above in large 
quantities to another trader, in order that the second may distribute 
piece-meal to actual consumers, is a wholesale merchant. The fallacy 
is in assuming that this, which is only an example of a class, exhausts 
the whole class. In fact, a wholesale dealer may know nothing, and 
certainly cares nothing, about the way in which his immediate 
customer deals with the goods. A liquor merchant with a wholesale 
license sells to a customer a cask of wine. The customer is a saloon- 
keeper. This is all right But, if instead of selling any portion of it, 
the customer consumes it all by inviting his friends to a series of 
dinners, the wholesale merchant would, on the prosecutor's theory, 
find himself liable to be fined for want of a retail license. A ship-load 
of coal bought at Christmas direct from the colliery would generally 
be thought a wholesale transaction. And so it would be, according to 
this theory, if bought by a middle-man for re-sale at a profit. But it 
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BEOBiE, c. J. would be a retail sale on the part of the colliery if the purchaser 
1892. distributed it among the poor gratis. Surely Schweppes buys his soda 
Aug^i2. water bottles wholesale; yet he makes no special charge for thcui to 
people who buy his soda water. It is needless to multiply examples. 
The act of vending must be of one nature, not of two natures; the 
same transaction cannot be a retail sale and a wholesale purchase. I 
shall not attempt to define " wholesale." Quantity enters no doubt into 
the conception. But the only trade in which the quantity is defined 
is, I believe, the liquor trade; and there it is fixed at no enormous 
volume — two gallons. It certainly has nothing to do with the price 
which the first vendor subsequently obtains for the separate articles, 
nor with the mode in which he seeks repayment. Here, in fact, the 
chemist expects to get recouped for his outlay on the cargo of 1,100 
cards by the profits coming from the customers whom he hopes to 
attract by distributing them. He does, therefore, in fact, sell these 
cards, singly, though they are, in form, distributed gratis; they are 
sold on credit; he hopes to be repaid on the whole, though some 
distributees may disappoint him. In my opinion the sale effected by 
the appellant was wholesale, not retail, coming even within the 
prosecutor's own definition of goods sold in bulk, to be re-sold piece- 
meal; and I so find, and dismiss the complaint. 

Appeal allowed and the conviction quaalved. 



Judgment. 
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WOLFENDEN v. GILES. begbie.c:J. 

1892. 
Defamation — Libel -Ponter a^lverlitiimj account h for mie — Diarretion to ijraiit interlocutory ^ , o^ 

injunction in a>cfionJt/or Hhtl. August 2. 

Defendant, a debt collector, printed a poster containing the names of persons from ^^XIStSS^^ 
whom he was employed to make collection.4, showing the amonnts and the nature ^ i ,^ 

of the accounts, set opposite the respective names under the heading, in large 

letters, " Accounts for sale. Victoria, B. C. The British Columbia Commercial Wolfenden 
Agency offer the following accounts for sale at their office," etc. This poster, .^ ^* 
which showed the name of the plaintiff as debtor for a drug bill of $9.67, defendant 
sent to him, and to each of the persons on the list, together with a circular stating 
" You may still have your name lifted by paying the amount on or before the 27th 
inst., after which date the posters will positively be issued." 

An intenm injunction having been granted to restrain further publication — 

Held, per Brqbie, C. J., on motion to continue the injunction till the hearing : 

That the poster was libellous, and the inuendo implied was not merely that the 
plaintiff was justly indebted in the sum mentioned, but that he was dishonest 
and insolvent. 

Held, per Beobie, C. J., on motion to dissolve injunction : 

The Court will interfere by interlocutory injunction restraining until the trial 
the publication of what clearly appears to be a libel. 

On appeal to Divisional Court — 

Hdd, per Crkare, J. : — 

That the poster was libellous. It was, in fact, in the eyes of the public a black 
list, implying that all ordinary efforts to obtain payment had failed, and that the 
debtor was either dishonest or insolvent. 

That, though in England the Courts have not of late restrained publication 
before the question of libel had been submitted to a jury, there is undoubted 
power to do so under C. S. B. C, cap. 31, sec. 14, and appeal should be dismissed. 

Hddy per Drake, J. : 

That as the jurisdiction is one never admitted before the JxtdicaJurt Actf 
and the exercise of it may prejudice the trial of the action, as being a 
conclusive opinion that the matter complained of is defamatory, it should be 
very sparingly used and in practice confined to trade libels, and appeal should be 
allowed. 

iyLOTION to continue till the hearing or further order, an interim Statement. 
injunction restraining the further publication by the defendant of the 
libel complained of in the action. 

The defendant had printed a large yellow placard containing the 
names of about 38 well-known Victorians, with alleged debts of small 
amounts set opposite their names as due per "druggist's bill," 
"tailors bill," " grocer's bill," etc., and announcing a sale of such 
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alleged debts by auction at an early day. A copy of this placard was 
sent round to the persons named therein, with a circular announcing 
that if the demands were pai<l by the plaintiffs on or before the 27tli 
July, their names would be " lifted " from the list, otherwise the 
placard would most assuredly be published on that day. 

The plaintiff's name was inserted in respect of an alleged druggist's 
bill for $9.67. The plaintiff brought this action, endorsing the writ 
for an injunction to restrain the publication, and for damages, etc. 

./. P. Walls, upon an affidavit of the plaintiff, stating in substance 
that he knew nothing of any such debt, or of any previous demand, and 
that, as far as he could recollect, none such was due by him, and that 
he believed nothing was due, and that he was always ready to pay any 
just demand, had obtained an interim order restraining the 
publication, and now moved to continue the order till the hearing. 

A, L. Belyea, for the defendant, contra. 
Sir M. B. Begbie, C. J. : — 

Whether the publication of the impugned list would be a libel 
or not, taken by itself, may be doubted, though it would probably 
be so held. It was argued that it is not libellous to state that 
another man owes you money; that it is perfectly lawful to 
sell and assign any debt, and that there is no law to prevent the 
announcing of any intention to sell. The combination, however, of 
these three circumstances might lead to a breach of the peace. But 
there is in this yellow list, and the circumstances attending its 
threatened publication, matter amounting to a good deal more than 
this. It would, I think, be naturally taken to imply the very cleai* 
innuendo that the sums mentioned were justly due and were not 
disputed, but that the alleged debtors were not in the opinion of the 
alleged (unnamed) creditors, worth powder and shot, i. e., that 
ordinary litigation would probably be merely throwing good money 
after bad. But surely it is libellous to publish of a man anything 
clearly insinuating that he is dishonest and insolvent. If a libel be 
justly defined as anything written which tends to bring a man into 
dislike, or discredit, or contempt, the publication of this list seems 
libellous. It would, perhaps, not be quite accurate to charge a jury 
that the}' might find any publication to be libellous which, they would 
greatly dislike to have published concerning themselves: but I can 
conceive that some men would be less annoyed at an accusation of a 
crime than at being gibbetted in this placard. 
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I was toM that even such iasinuationn would not be libellous, if J^^^gbik, c. j. 
they were true ; and that the plaintiff did not venture absolutely to ^®^' 
deny his indebtedness. But he does deny his belief of his indebtedness, Au^at 2. 
and does allege oircumstanees to show that that belief is reasonable, divisional 
The defendant, does not, on the other hand, even allege his belief in court. 

the truth of the libel. I refuse to assume th(^ truth, rather than the \ 

falsehood, of a scandalous placard. Besiiles, the argument is entirely Wolfenden 
unfounded. The libellous nature of a statement has nothing whatever Giles. 
to do with its truth or falsehood. In a criminal proceeding the truth 
of the libel was, till i-ecently, no defence at all ; nor is it any defence 
now, unless the defendant allege and prove that the publication wa^sof 
public advantage. In civil proceedings, where a man asks damages 
for sullying his fair fame, if it can be shown that the libel is true, 
his fair fame turns out to be all a pretence, and he can get no damages 
for an injury done to that which he was not entitled to. On the 
other hand, if the libel be shown to be false that may greatly swell the 
damages. But in no case does the truth or falsehood of the fact 
alleged enter into the question, whether the statement is a libel or not. 
I was then told that I was incompetent, since Fox a Act, to form any 
opinion whether the matter complained of was libellous or not — that 
that is the peculiar function of a jury, and that in the rare cases in " *"**" ' 
which a libel has been restrained by injunction, it had always been 
ah'eady found to be such by verdict. To which it is enough to answer 
that Fox* 8 Act only applies to criminal matters; and Fox*h Act itself, 
by section 3, expressly enacts that the trial Judge is to give his opinion 
and directions to the jury as in any other criminal case. That not 
very long ago an action for damages for libel was tried in this very 
Court by a Judge alone, without any jury at all, and that the only 
case in which a libel was restrained in this Court was that of Muldoon 
V. Johnson, in 1881, which was never appealed against, and in which 
the libel had not been even presented to any jury. In fact, as a 
general rule, any application for an injunction must necessarily be 
prior to any decision by a jury ; for it is one of the principles in 
granting injunctions, that the application must be made at the earliest 
opportunity. This Court will not make an order for shutting the 
stable door after the steed is stolen. 

Now, taking this list in connection with the defendant's circular, 
which refers to it, I have no doubt on the subject. That circular 
discovers the Truda mens, viz., the intention to extort money from the 
plaintiff, entirely irrespective of any just liability to pay, and merely 
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to avoid annoyance by the defendant. There in no affidavit that any 
of these sums are justly due by the persons proposed to be annoyed, 
nor that any demand has been made for any of the sums. There is 
no disclosure of the namas of any creditor, nor dates, nor any certainty 
that the defendant is employed by the alleged creditor, or authorized 
to give persons a discharge in their name, nor form any opinion 
whether these or any other sums are due from them or not. 

It is at the best a demand of somebody, under the mask of the 
defendant, for the payment of a sum certain, under threat of what 
many would dread more than personal violence. This is not the 
method prescribed by law for collecting debts. Courts are maintained 
at the public expense, in which the justice of a claim and its amount 
are first to be established. Not even then, in any civilized country, 
is the creditor entitled to go and satisfy himself by his own methods. 
Satisfaction is taken through an appointed officer and by methods 
sanctioned by the Legislature. I believe in some societies, in another 
plane of civilization, a creditor, either in person or by his attorney, 
takes up a position before his debtor s house, on the door-step, and 
starves him into submission. That would, perhaps, not be permitted 
here — it is at any rate not likely to acquire much vogue among the 
legal practitioners. However, a creditor cannot be listened to if he 
complains of the delay and uncertainty and risk of further loss 
attending the methods laid down by the Legislature of his adopted 
country, in endeavouring to recover what may ultimately tui'n out to 
be a bad debt. A bad debt is like the small-pox : except in the most 
rare and peculiar circumstances no man need have either the one or 
the other unless he chooses. It has long ago been pointed out that 
there are dishonest creditoi*s as well as dishonest debtors ; there are as 
many tradesmen who give credit without properly considering whether 
a customer will be able to pay, as customers who buy on credit without 
intending to pay. 

Hitherto I have merely regarded the matter from the defendant's 
point of view. But when we turn to the plaintiff's affidavit what case 
does he present ? He is a well-to-do government official The claim 
against him is on behalf of some unnamed "druggists account" for 
$9.67. It is the merest mockery to say that there is the least appre- 
hension of his not being able to make good any judgment for debt and 
costs that a County Coui-t could possibly give against him. Then why 
should not his unnamed creditor sue in his own name ? Why is he to 
shoot this poisoned arrow from an ambush ? The plaintiff says that 
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he only remembers dealing with one diniggist, whom he names — a beobie, c.j. 

highly respectable man ; that he has paid him many accounts, and, as ^^^• 

he believes, all that have been sent in ; that he has no recollection of August 2. 

the present account, and there are no dates or details to refresh his divisional 

memory; but he says he will not swear that this account is not due, court. 

,1111 111* r 'i November 18. 

though he has no recollection of it. 

It appears to me that this is eminently a case in which a Court of Wolfesdkn 
Jastice should exert the power placed in its hands since tlie Judicatiwe (Iiles. 
Act It is quite true, as urged for the defendant, that the fonner 
Court of Chancery could not have granted an injunction in such a 
case. I think it even highly probable that the Legislature, when it 
directed an injunction to be awarded " whenever justice or convenience , , , i 

. . . .... Judgment. I 

required" (permi.s.sive words here are imperative, within JuHuh v. 
Bishop of Oxford, 5 App.Cas., 214) never contcmplatetl such proceedings 
as the present ; but deeming it "just" and convenient — C. S. B. C, 1888, 
cap. 31, sec. 14 — I must allow the order for an injunction to continue 
till the hearing or further order of the (Jourt. 

The defendant then moved, l^fore Sir M. B. Begbie, C. J., to dissolve 
the injunction, in order to found an appeal to the Divisional Court — 

« 

see Attorney 'Oeneral v. Milne, ante p. ^01. 
The parties appeared by the same counsel. 

Sir Matt. B. Begbie, C. J. ; — 

This is an application by the defendant, on new materials, to judgment, 
dissolve the injunction which I granted on the 30th July. On this 
occasion the tradesman to whom the plaintiff is alleged to be indebted 
— an indebtedness to which the plaintiff on affidavit stated that he 
does not admit — ^h&s now made affidavit that his demand is just. And 
Mr. Belyea again produced the authorities l)efore relied on, and added 
others in support of his propositions, that the Court will not restrain 
an alleged libel until its libellous nature has been affirmed by a jury, 
nor at all, if the alleged libel be true. 

As to the first point, it is quite settled by the more recent cases, 
which are numerous, but seem to have escaped Mr. Belyea s attention, 
in which the jurisdiction to interpose by interlocutory injunction is 
quite clearly maintained and exercised. I shall only cite Bonnard v. 
Perryinan, 1891, 2 Ch. D., 269, and Pi7ik v. Federation of Trades, etc., 
in the present year, &s yet only reported in 8 T. L. R., 216. 
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As to the .second point, I had hopetl that on the former occasion I 
had ina^le it .sufficiently clear that, in my opinion, the libellous (looking 
to the law of conspiracy as laid down in Rfx v. De Berenger, 3 M. k 
S. 67, and Reyina v. Asjtinalf, 2 Q. B. D. 48, I had almost said the 
criminal) character of the propo.sed line of action is not changed or 
affected by the justice or injustice of the alleged claim. Nor is thei*e 
anything libellous, at least as appears to me at present, in a simple 
allegation by A that B owes him money. In any society, beyond the 
earliest state of civilizaticm, every man must l>e indebted, at least to 
some extent : unless he pays his servants, his baker, and his butcher, 
and every tradesman witli whom he deals, in advance; and then they, 
perhaps, would l)e indebted to him; which mode of dealing is very 
usually adopted by co-operative stores. Simply to say that I owe 
money to my butcher or my tailor, is to say what is true of every 
householder in Victoria on most days of the month, and I should he 
surprised to hear that calle<l libellous. There is nothing disparaging 
or degrading in that Iwire statement, though there may be an 
innuendo which may make it libellous. And here, as I explained on 
the former occasion, there is a very clear innuendo. Now, however 
just his claim may be, no tradesman is at liberty to assault or threaten 
to assault his customer unli^ss he at once submits and discharj/es the 
whole demand without examination or discussion, or the intervention 
of a court of law. Still less has a tradesman any right to hire a 
bravo or a stranger to make this threat, or this assault. Such a 
coui'se everybody, I should hope, would see to l>e utterly inadmiasible. 
But this is just parallel to what is done, or threatened to be done, 
here ; and this is all that is forbidden by the order which I am now 
askecl to dissolve. The only difference is that the defendant does not 
thi-eaten a physical assault upon the alleged debtors person 
which would probably be despised ; Imt for a money consideration, or 
commission, he threatens a more insidious assault upon the alleged 
debtor's reputation, which very few men can afford to despise, and 
which, therefore, it is hoped will be more effectual than the threat of a 
blu<lgeon or a knife. It is in vain for the defendant to parade the 
innocence of his statements and his firm belief in the justice of his 
claim. Among the ingredients which are of the essence of the character 
and mischief of libels are the disparagement of character, the pain 
inflicted on the individual libelled, the tendency to provoke a breach of 
the peace. When all these are combined, with the view of terrorizing 
an alleged debtor into a waiver of the pmtection of a Court of Small 
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Debts, and to enable an allegeil creditor to evade the necessity of bbobie, c. j. 
proving his claim in the method appointed ])y the Legislature, it 18»2. 
l)ecomes difficult to characterize the proceedinor calmly. And it is ^^^y ^' 

^ ® '^ ^ August 2. 

equally childish for the defendant to alWe that he intends no 

niviRiovAi 

disparagement, no unlawful pain, to the present plaintiff. The mere court. 
fact that he uses the proposed publication as a threat to induce ^^^^"^^'' ^^' 
the plaintiff' to subnnt to his denmnds without further proof or Wolfendkx 
investigation belies all such pretences. The defendant nuist not only (Iiles. 
know, he must hope and believe, that the publication is a very serious 
imputation, very derogatory to the plaintiff's character, to such a 
degree as will terrorize the plaintiff* into submission. It is absurd to 
suppose anybody attempting to extort money from a man by 
threatening to . publish a statement which is either eulogistic or 
colourle&s. Habemus conjifentevi rem. Then? is therefore no 
necessdty to go to a jury to say whether the publication is libel loiis or 
not. The defendant threatens this l>ecause it is libellous, anc^ as he judgnient. 
hopes, will be feared by the plaintiff' a.s so deeply HIhjUous as to 
oust the jurisdiction of the ordinary Courts, in itself a matter 
of grave importance, and only permitted in case of consent, as where 
a reference to arbitration has been agreed upon. Otherwise it is 
always held that it is a matter of the highest policy to maintain 
unimpaired, and exclusive of all private methods, the jurisdiction of a 
Court to investigate and enforce payment of debts. It may very well 
be that there is no reported case where an attempt such as this has 
been restrained, but I do not remember ever to have heard of such an 
attempt being offered. 

On these grounds and on the groimds which I stated at some length 
on the previous occasion, I refuse the present application with costs. 

The defendant appealed to the Divisional Court, an<l the appeal was 
argued before Creask and Drake, JJ. 

A. L, Belyea, for the appeal. 

J, P. Walls, contra. 

riRFAQV T • DIVISIONAL 

V^KJ!.AM!., U. . COURT. 

This is an appeal from an order of the Chief Justice, of 22nd ^^ * ,„ 

... November 18. 

August, 1892, dismissing, with costs, the application of the defendant 
for an order to dissolve the injunction granted liereiu on the 29th 
July, 1892. Judgment. 
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The facts of the case, stated generally by the Chief Justice in his 
judgment of July 30th, 1892, are aa follows : — 

The defendant had printed a large yellow placard containing the 
names of about thirty-six well-known Victorian.s, with alleged debts 
of small amonntH set opposite their names, as due for "druggist's bill," 
"tailors bill," "grocer's bill," etc., and announcing a sale of such 
alleged debts by auction at an early day. 

A copy of this placard was sent round to the persons named therein, 
with a circular announcing that if the demands were paid l>y Uie 
pei"sons named in the placard, on or before the 27th July, their names 
would be " lifted " from the list ; otherwise the placard would most 
assuredly be published on that day. 

The particular shape which the application took was this : 

On the 20th July last, plaintiff received from the defendant his 
circular, showing clearly his private method or system, one applicable 
to all i^ersons on the placarded list, for enforcing the collection of the 
alleged debts, outside of any reference to the Courts: — 

16 Broad Street, Vutokta, B. C, 1892. 

Dear Sir : — Enclosed you will find sample Poster. 

You may still have your name lifted by paying the amount on or before the 27th 
July, after which date the posters will positively be issued. 

The object of advertising this and other clainut for sale is, that in default of payment 
by the dehtarH of the amount due by them in full (the italics are my own), •* the largest 
possible amount may be realized by their creditors from the claims, ami for no other 
purpose. 



Yours truly. 



The B. C. Mercantile Aoen'cy. 



The Sample Poster referred to was a conspicuously printed large 
yellow poster headed : 

ACCOUNTS FOR SALE. 

The B. C. Mercantile Agency 

OflFer the following accounts for sale at their office, 16 Broad Street : 

W, , residence , groceries, ^4.08. 

And so on, in the case of 33 other names, including that of the 
plaintiff for a druggist's account of $9,67. 

On the top of the poster were the words, " George Giles, Manager," 
and in the opposite corner (an insertion, it appears, entirely unauthor- 
ized) the names of a firm of solicitors in Victoria. 

There was no note appended to it to qualify the ill-effect of such a 
po.ster on the mind of every person reading it, nor was the name of 
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the druggist offering the debt for sale mentioned. Upon the receipt divisional 
of this threatening docmuent, the plain tifl' applied to the Court on 



1892. 

Nov 

question, restraining the further publication and placarding of the 



affidavit of the above facts, and obtained the injunction now in „ , ,o 

November 18. 



CREASE. J. 

above poster. 

Plaintiffs affidavit stated that the poster itself had been widely ,/ 

circulated in Victoria, and the posting thereof was calculated to do <'Ile8. 
him further injury and bring hiin into ridicule and disrepute, especially 
in his position of a public officer ; and stating in substance that he 
knew nothing of any such debt, or of any previous demand, and that 
as far as he could recollect none such was due by him, and that he 
believed nothing was due, and that he was always ready to pay any 
just demand. 

His counsel took up the pasition that he neither affirms or denies ; 
and rests his case on. the state of matters at the time of seeking the 
injunction as presented to the public — who could not be expected to 
inquire as to the correctness of the debt, and would draw only one 
inference from what was to be read there. 

The evidence goes to show, and it is not denied, that " George Giles, 
Manager," and " The B. C. Mercantile Agency," are one and the same 
person. 

And it is to be remarked, and it is singular, that there is no affidavit judgment, 
whatever from the defendant himself, but only one from A. E. Church, 
as " secretary" of the alleged " Mercantile Agency," that is himself, 
(and this is on the second motion after the injunction), stating that 
he had " sent notices " to the plaintiff to call and pay the account 
which he " believes " were disregarded. He does not say they were 
delivered. 

And there is also an affidavit from Thomas Shotbolt (also on the 
second motion, and after the injunction) of the correctness of the debt, 
and of its being overdue, and that he handed the amount to Giles, 
''with instructions to sell the amount;" but not a word of any 
instructions to endeavour to extract the full amount from the plaintiff 
by the process and threat of publication if not paid in full by a certain 
day — which is the real ground of the injunction, and the gravamen of 
the injury complained of. 

It is also cle€ur that no effort has been made to ascertain and obtain 
the alleged debt through the medium of the Court expressly provided 
by the Legislature for the collection of such debts and for enforcing 
the payment by the penalty of all costs in collecting them. 
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Mr, Bdyeti, for the defendant, contended that a creditor is not bouml 
to sue his delator. The learned counsel did not, in view of the recent 
November 18 ^*'^*^*'» dispute the jurisdiction of the Court to restrain a libel l)efore 
verdict, hut claimed that only applie<l to trade libels and where the 
facts in the liliel were denied ; an<l argued that this publication was 
not a libel ; tliat there was the authority for the sale ; there ha«l been 
repeated applications for payment ; that tlie account had never been 
disputed ; and that the creditor had a right to deal with the account 
of his debtor as he would deal with a promissory note ; or so long as 
any debt is due he could deal with it in any legal manner without any 
notice whatever. 

Also that no inference of libel could be drawn from the fact that 
the creilit of the debtor might be impaired ; that it was the practice of 
** the agency" to sell accounts, after a certain time, and to offer them 
for sale by advertisement ; and plaintiti' had been notified that if he 
paid up his would not be sold : so that he had notice before it was 
given to the public ; and therefore the plaintiff could not complain of 
the circular notice. 

Defendant's counsel cited in support, Tfi^ Qiuirtz Hill Oold Miniv/j 
Co. V. Becdl, 20 Ch. D., 501 ; R v. Hammings, 4 F & F., 50 ; A v. 
Coijhlan, 4 F. ^3 F., 316 ; Bonnard v. Beiryman, 1891, 2 Ch. D., 269. 

Mr. WalLsj for the plaintiff, contended that none of the cases cited 
by his learned opponent applied to the facts of this case. That the 
general power of the Court to restrain by injunction the publication 
of what was injurious to the character and feelings of any pei'son, and 
likely to bring him into ridicule and disrepute was (as Mr. Justice 
Kekewich descril)ed it) " undotibted,'' although the particular case 
which that learned Judge was then treating, in his opinion, did not 
call for its exercise ; that in this case an injunction was both just and 
convenient. He did not deny the right of a creditor to sell a debt, if 
done bona fide and in the usual wav : but that this was neither a 
bona fide nor usual mode of collecting a debt, and carried on the face 
of it an injurious threat, and the threatened publication had no regard 
to whether the alleged debt was correct or not ; an injury, and a most 
unnecessary one, to character and reputation, was still there, and should 
be restrained by injunction fix>m this Court. 

As the case is one of considerable interest and affects every man in 
the community, for everyone must necessarily be almost daily indebted 
to some tnidesman or other person, and so be liable to be '' placarded," 
I have gone through tlie cases adduced by the defendant here at some 
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length, and tliey appear to me in several material respects to be inap- divisional 
plicable to the present case ; which, on all the evidence, I regard as 
the making use of a combination of different processes of collecting November 18. 
debts (to each of which separately there may be no objection) in such crease, j. 
a manner jus to convey, however unintentionally, to the public the ^ 
pnvia facie Bspeci of a libellous meaning — very injurious indeed to i\ 

the reputation, feelings and financial credit of the parties affected by 
it; and for the purpose of extracting the payment in full of alleged 
debts without trial, and thereby practically to supersede the jurisdic- 
tion of the regular Courts, and that by what I cannot but regard as a 
system of threats of exposure. 

The Quartz Hill G. Min, Co, v. Beall, 20 Ch. D., 501, which was a case 
of privileged communication between shareholders, affirmed the jurisdic- 
tion of the Court to grant an interim injunction to restrain a libel, 
inculcated caution in its exercise, and that such exercise should not 
(generally) be without an affidavit that the statement in the document 
complained of is untrue. This affidavit has already been referred 
to. 

Here there is no privileged communication, and the correctness or 
incoiTectness of the alleged debt — as I regard the case — is not the judgment, 
real question before us. It cannot at this stage be tried by affidavit. 
We have to deal with it as it was presented on the application for an 
injunction. 

Bonnard v. Berrynmn, 2 Ch. D , 1891, 269, cited in support of 
defendant, was a case where the right of speech was involved — a right 
which it is for the public interest that individuals should possess — 
indeed that they should exercise without impediment so long as no 
wrongful act is done. 

On the contrary, often a very wholesome act is performed in the 
publication and repetition of an alleged libel. 

But this was on public grounds and in the public interest ; where it 
was important to leave free speech unfettered and a strong reason, in 
that case, for dealing most cautiously in granting an interivi injunction. 
But here there is no such overruling reason. The public interest lies 
rather the other way, as this is practically a private process for super- 
seding the public tribunal for the collection of small debts by circular 
and poster. 

The posting itself could not be bona fide, or the circular would not 
have been first sent. On such an advertisement none would give a cent, 
at a sale for a black list debt. Le jeu ne vaudrais pas la chandslle. 
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^^couRT^^ Aud it is a fair presumption that the defendant must have well known 
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this l)eforehand. 



VVOLKENDEN 

V. 



Noveml)erl8 Moreover, the present injunction could do no possible injury to the 
CREASE J defendant in the collection of the alleged debt from a pereon in the 
position of the plaintiff. 

If the defendant had threatened to sue and had sued, no possible 
objection could have been offered to that course. 

Each injunction must depend on its own merits, R v. Hemmhgs, 
4 F. ic F., 50. All this case showed was, that an assault to collect an 
acknowledged debt, through an unlawful proceeding, was not a felony. 
That was a criminal case, and does not apply to a case like this, 
where a third party intervenes with a private method peculiarly his 
own, not authorized by the owner of the alleged debt and which 
involved a prima facie libel. 

Nor does R, v. Coyhlan, 4 F. &: F., 31(), apply. That was another 

criminal matter, which is dealt with on different grounds from a civil 

case. It was an indictment for publishing a libel with intent to extort 

money. The intent decided the case. It was shown to be merely an 

Judgment. intent to extort a statement of accounts. So the indictment failed. 

There the parties were dealing direct with one another, and it isnot 
libellous for one man to publish of another that he owes him money. 
There, too, it was all bona fide. It was merely an offer to sell an 
alleged debt, and it did not imply inability to pay it. Here it was 
very different. Here it was in fact, in the eyes of the public, a 
black list. The placard implied to any reasonable man looking at it 
that all ordinary efforts to obtain payment had been made and had 
failed. The debtor either would not or could not pay it ; was either 
dishonast or insolvent. And this through the medium of a third party — 
a so-called association as a new system of debt collection in B. G. 
outside of the ordinary process of law. 

Searles v. Scarletty Times, 8 L. R., 562, quoted by defendant, is rather 
in favour of the plaintiff. 

There the defendant published in a weekly journal a list of County 
Court judgments, directed to be kept by Act of Parliament, and to be 
open to public inspection. 

In an action of libel brought by a person whose name appeared in 
this list as one against whom there was a judgment of £23, it appeared 
that a note was appended to the published list that some included in 
it might have been paid or settled, or have been obtained against some 
in a representative capacity. 
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An injunction was refused, as it was a privileged occasion. The ^'court^^' 
note took the sting out of it. The Master of the Rolls said the ^ggg. 
question was whether the question was a privileged one : adding, " if November 18. 
the lists of judgments had been made by a private person, and not crease, j. 
under Legislative authority, in his opinion the ground of privilege wolpendex 
would not exist." And this is the case here. ^, '■• 

GlLE.S. 

Lee v. Gihhii\<j8y Times, 8 L. R., 4th August, '1892, p. 773, is a case 
which at first sight appears in favour of the defendant, but an 
examination and a comparison of the different circumstances of the 
two cases do not impress me with its applicability. 

It was an action to ascertain whether when an author, ivho han sold 
the copyright in a work, can prevent the work from being sold by the 
purchaser in a condensed form, with such omissions and alterations as 
con-stituted a libel on the author. 

The Court refused an interim injunction, on the ground that the 
plaintiffs remedy (if any) was an action of libel, and would not grant 
an injunction before the question was decided whether or not such 
publication constituted a libel on the plaintiff's author. 

In the course of his judgment, Mr. Justice Kekewich, distinctly 
claiming the power in the Court to grant an interlocutory injunction 
in the case of a libel, said " the power of the Court to restrain a libel Judgment, 
was undoubted," adding, " of late there has been (as far as his Lordship 
knew) no such thing as an injunction to restrain a libel, except in a case 
of a trade libel, such as Collard v. Marshcdl, 1892, 1 Ch. 571, and 
Pink V. Federation of Trades and Labor Unions, 8 Times L. R., p 711. 

With that exception (as far as his Lordship knew) the Court had 
not of late granted an injunction to restrain a libel before the point 
had been submitted to a jury; in other words, on an interlocutory 
application. He saw no reason for making that particular case an 
exception. 

The reason he gave for this was not one applicable, I think, in the 
prasent case. For that was determined in the learned Judge's mind 
upon the balance of convenience. 

There the balance of convenience was not, in his opinion, in favour 
of gi'anting an injunction; because if the sale of the defendant's work 
went on, and was injuring the plaintiff's reputation, the injury might 
be compensated by damages in an action for libel. It could not be 
said, that the sale of a few copies would place him in a worse position. 

Therefore, on the balance of convenience, he did not think he ought 
to grant an injunction. 



Giles. 
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DIVISIONAL In that case, although it took the shape of an action for libel, it was 

COURT. » o r ^ 

a disputed point as to the right of property in the book, and whether 

November 18. ^^^ ^^ ^^ ^^® copyi'ight did not convey the right to sell it in a 

CREASE, J. condensed form ; so th«re was a disputed right of property to be 

W LFEN Ev determined. What mischief couM be done to the author had already 

V. been dono. The sale of a few copies, more or less, was not of sufficient 

importance to call for an injunction before the trial. The application 

was too late. 

Here there was no right of property involved; the application for 
an injunction was, as is expected in such cases, prompt and in time to 
arrest the mischief at the commencement; and the balance of 
convenience, as will shortly more plainly appear, was in favour of the 
injunction. 

There is a case analagous to the present one, which took place in 
this Court in 1881, Muldoon v. Johiiaon, B. C. Gazette, 1881, p. 221. 
There the defendant dubbed himself an association (The B. C. Trades 
Protection Society), with the object of collecting debts. There also 
the defendant had compiled and published a black list (which any one 
could purchase for one dollar) of persons from whom he had debts to 
collect, specif ying names and amounts, and signed by him as secretary; 
Judgment. but it did not appear that there was any Society registered, or, indeed, 
any existing, in the ordinary sense of the word. The defendant was 
"secretary"; he alone compiled the lists, and managed and directed 
sales, etc. His offices were the only " offices " of the " Society.*' He 
alone took all the purchase money for this sheet, or quarterly list 
These he called " subscriptions," and a purchaser of his quarterly 
sheet he called a " subscribing member of the Society." 

The defendant paid $10 into C!ourt and filed a statement of defence, 
by which, and the statement of claim, the ingredients of a libel were 
in effect admitted. Judgment was, on motion, entered for plaintiff, 
with perpetual injunction and costs. 

So that this was in principle a similar method of collecting 
accounts. There also it was stopped by injunction, and the order of 
the Court was not appealed. 

Since the hearing of the argument herein, I have found a case still 
more nearly on all fours with the present one, viz., Green v. Minnes, 
et (df 22 O. R, p. 177, the history of which is quite instructive. There 
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an actual company, not one man figuring as a qiumi company, wrote ihvisioxal 
to a Mrs. Green (it reads like an old story over again): — 

We mil it realize immediately on all accounts now in our bands, and unlei>s yours, Novcml)er 18. 
with Minncs and Bums, amounting to $39.45, is paid or secured at our office bcrf(»re the c'KEASE J. 

26th inst., it will be dealt with as accompanying poster shews, and shall grace the wall 

of every bUl-board in this city. Wolfenden 

Respectfully yours, p ^* 

The Canadian Collectin(3 CoiMpanv. 
Then conies an important 

P.S. — Make satisfactory arrangements for payment at our office l>eforc Sunday next, 
and your account will be withdrawn from the list. 

A polite euphuism for the more vigorous " lifted " of the B. C. 
Mercantile Agency. 

The description of the process adopted in the Green v. Mlnnea case, 
as given by Chief Justice Armour, fits into the present one with 
considerable minuteness, with this difference in the cases, viz. : That 
was an action for libel for a poster which had been placarded, and 
sanctioned and adopted by a meeting of merchants who had descended 
to its use. This is the case of an injunction issued in good time to 
prevent the plaintiff's agent being put to the expense and worry of a 
libel suit, and perhaps worse. "The poster," he said, " was striking in j , 
its colour and unusual in its character. It advertised accounts for sale 
by the company ; a sale unlikely to be made by a collecting company 
until the means of collection had proved abortive. It did not shew to 
whom the accounts were due, nor on whose account they were to be 
sold, nor when nor where the sale was to be effected. It shewed the 
quality of the debtor, and the quality of the goods supplied by them. 

" Reasonable men reading the poster would understcuid from it that 
the debtors referred to therein were persons from whom the accounts 
they were therein alleged to owe could not be collected by process of 
law, and were insolvent or dishonest debtors. 

" And this poster would have the effect of bringing discredit upon 
the debtors mentioned therein, of lowering them in the estimation of 
their neighbors, and would be consequently libellous." 

Capital Jk Oownties* Bank v. Henty, 7 App. Cas. 741, gives as the 
test of the proper construction of a placard, *' would reasonable men 
nnderstcuid this poster in a libellous sense?" 

Chief Justice Aarmour calls this "a very reprehensible method of 
collecting accounts," and distinctly intimates that in such cases the law 
wiU be adniinistered with strictness, 
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Mr. Justice Street, another Judge on that appeal, "entirely concurred 
in the remarks of the Chief Justice as to the reprehensible nature 
Noveinbur 18 ^^ ^^® means employed by the defendants for the collection of the 
debts due," adding: "It was a matter of sui-prise to find in the 
evidence a statement that a number of traders and business men had 
deliberately resolved to descend to such a device." 

The learned Judge added: "The publication complained of by the 
plaintiffs in that case was clearly of a character which a jury might 
properly hohl to be libellous. It is clearly not a matter of public 
interest or concern, and, whether true or false, it is therefore a matter 
for which the defendants might be indicted." 

It is here treated as a civil case. 

The learned counsel for the defendant argued this case throughout 
as if it had been entirely disconnecte<l from the other cases of 
placarded men, and from the unauthorized threatening private method 
adopted by the intermediary, the defendant, as a system of extorting 
payment. But I think, speaking for myself, it is impossible to 
disconnect the placard and to sever the names on the list, as Mr. Giles, 
in the latter part of his letter, has distinctly avowed its general 
application to all the cases he includes in his poster, and his object to 
force them and his practice by this thi'eat of exposure to make the 
alleged debtors pay up those accounts, as he expressly states, "in full," 
without the intervention of a Court of law — a process w^hich appears 
to me even likely, sooner or later, besides the injury to reputation and 
feeling, to provoke a breach of the peace. 

The Legislature has provided a cheap and orderly process of speedy 
determination and collection of all small debts through officei*s paid 
for the purpose. If the statutory provisions to this end more or less 
fail in their effect, as notably in the case of the Homestead Eacempticn 
•Act (there can be no such doubt for one moment in the plaintiffs 
case), the Legislature, upon proper representation, would readily 
amend and make it more effective, and thus do away with the 
temptation which leads any collecting "association" or "agency" to 
have recourse to such a reprehensible method of enforcing the payment 
of debts. 

Upon a review of the whole case, I have come to the same 
conclusion as the learned Chief Justice; and that cannot be better 
put than in his words, that this poster is, at best, a demand of 
somebody, under the mask of the defendant, for the payment of a 
sum certain, under threat of what many would dread more than 
personal violence. 



Judgment. 
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This is not the niethod prescribed by hiw for collecting debts. divisional 

CJoiiris are nmintaineil at the public expense, in which the justice of 
a claim and its amount are first to be established. 
Not even then is the creditor entitled to satisfy himself by his own 

^. - ^ ./ CREASE, J. 

inethoil. 

Satisfaction is taken through an appointed officer, and by methods ^J-fenden 
especially prescribed by the Legislature. (Iilf:s. 

It appeal's to me that this is a case in which a Coui-t of Justice 
should exert the power placed in its hantls by the Jiulicature Act, 
Con. Stat, B. C, 188S, cap. 31, sec. 14, which prescribes that " an 
injunction may be granted by an interlocutory order of the Supreme 
Court in all cases in which it shall appear to the Court to be just and 
convenient." 

The Court, acting on the same principles of construction as 
prevailed before the JiuHcahtre Act, has in piactice greatly extended 
the numl)er of cases in which an injunction can l>e obtained. 

In my opinion, the present is particularly one of those cases, 
although I have not found any closer precedent than I have given, 
probably because of the unusual nature of the mischief to be remedied, 
and the infrequency of its appearance in a civilized community, which judgment, 
keeps steadily in view the enforcement of law and order. 

The law can scarcely be expected to encourage a privatti sj'stem of 
collecting debts, perhaps of unlimited amount, which is calculated at 
once to produce a whole crop of libels and litigation and ill-blood, with 
its natural consequences, when all the effect desired can be obtained in 
a cheap, speedy, and effective way, under the ordinary law. 

For the reasons I have given, I consider this is, emphatically, a case 
where the application of a stringent remedy which docs not interfere 
with the ready establishment and enforcement of a debt, is both "just" 
and "convenient;" and, for myself, fully concur in supporting the 
judgment of the Chief Justice, and consider that the present appeal 
should be dismissed with costs. 

Drake, J. : — 

In this case the plaintiff, an emplove of the Provincial Government, divisional 
has obtained an injunction against the publication of a poster in which ^ 

his name appears as a debtor for 89.67 ; and a tlireat is held out that if November 18. 
he does not pay the amount the account will be sold by the defendant, ^rake j. 

It was not attempted to be disputed that this Court has power to 
restrain the continued publication of a libel before trial. But the j^^ ^^^^^^ 
defendants counsel contended that to advertise for sale the book 
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^'oouRT^^ accounts of a trader was not libellous, as a creditor having a prima 

1892 fdcie right to be paid by his debtor, and the debt being an asset of the 

November 18. creditor, he was justified in realizing his debts in whatever way suited 

him best, and the case of R. v. Cogldan, 4 F. & F., 316, was citetl, 

where it was held by Bramwell, B., that it was not libellous to publisli 

of another that he owed money. 

But this is a different case. The defendant is not a creditor of the 
plaintiff. As far as appears by the affidavits filed herein, one Thomas 
Shotbolt gave to the defendant an account for collection against the 
plaintiff, and the defendant advertised this as if it was a debt owing 
to himself, under the name of the British Columbia Mercantile Agency. 
If, therefore, Mr. Shotbolt had a legal right to advertise and sell the 
book accounts of customers trading with him, no such right can be 
claimed by a stranger, unless the debt has been assigned to him. But 
the chief, and in fact the only, question which it is necessary to consider 
is : In what cases and under what restrictions will the Court exercise 
the extraordinary powers of restraining a libel before the fact whether 
or not it is a libel has been submitted to and decided by a jury, the 
tribunal which alone can say whether the defamatory matter com- 
plained of is a libel or not. 

There are several cases of late years in which this subject has been 
considered. In the Liverpool Houseliold Stores Co. v. Smith, 37 
Ch. D., 170, it was decided by the Court of Appeal that the Court 
had power to restrain the publication of a trade libel, but then onl}- 
in the clearest cases and where the jury, if they found the matter not 
libellous would have their verdict set aside as unreasonable. In The 
Quartz Hill Consolidated Gold Mining Co, v. Beall, 20 L. R. Ch. D., 508, 
the Master of the Rolls there held that, as a general rule, the plaintiff 
who applies for an interlocutory injunction must show the state- 
ment to be untrue. Here the plaintiff says that it is possible he is 
indebted to Mr. Shotbolt, but he nowhere alleges he is not indebted to 
the defendant, although that may be implied from the whole tenor of 
his affidavit. I do not think the plaintiff is called upon to make any 
statement as to his indebtedness to Shotbolt except in so far as he 
states his belief that the claim mentioned in the poster refers to a 
claim of Shotbolt's. But the poster, which is in these words : " The 
British Columbia Mercantile Agency offer the following accounts for 
sale, at their office, 16 Broad Street," — (then follow a lot of names, 
among others the plaintiff's drug bill for S9.67) — gives no information 
as to there being any other person interested than the defendant under 
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the name of the British Columbia Mercantile Agency. In Bonnard divisional 

COURT 

V. PerrymaVy 1891, 1 Ch. Kay, L. J., at p. 285, the Court says that 

unless an alleged libel is untrue, it is not clear that any right has been j^oygn^ber 18 

infringed. I think that it may be considered in this case that the ^^^^^ j 

alleged libel is untrue. But tlie Court, in the case jusfc cited, although — -^ - 

they considered the matter complained of libellous, beyond dispute, v. 

refused to gi-ant an injunction, considering that the effect of that libel ^iI'Es- 
on the reputation of the plaintiff could only be disposed of by a jury. 

This case Vas subsequently followed in Collard v. Marshall, 1892, 
1 Ch., 571-6, and in Pink and the Federation of Trades, 8 T. L.R., p. 711, 
and stiir later in Lee v. Gibbings, 8 T. L. R., 773, decided in August last, 
in which case Mr. Justice Kekewich expresses his concurrence with 
the first two cases cited, in which an injunction was granted, and goes 
on to say, " That of late years there has been no such thing as an 
injunction to restrain a libel, except in the case of a trade libel, until 
the point has been submitted to a jury, and refused the injunction 
asked for on that ground. 

I think that as the jurisdiction we are called upon to exercise is one 
which was never admitted to be within the power of the Court l)eforo 
the Judicature Act, and the exercise of which may prejudice the trial 
of the action, as being a conclusive opinion that the matter complained judgment, 
of is defamatory, the power should be very sparingly exercised and 
limited to trade libels. If the matter complained of is defamatory, 
the continued publication is an aggravation of the offence and may 
readily be considered by the jury in the question of damages. For 
these reasons I regret that I cannot concur in the judgment of the 
learned Chief tFustice, and I feel that it is very probable that the view 
I have taken may be incorrect. However, I think that the costs of 
this appeal, as well as the costs of the Court below, should be costs in the 
cause (this I find was the course adopted in Bonnard v. Perryman), jis 
I do not consider the defendant's conduct commends itself to the Court. 

Since my judgment was prepared I have been refeiTcd to the case of 
Oreenv. Minnas, 22 Ont., 177, an exactly analagous case; but this case 
was decided on its mei-its, and the question of injunction was not raised. 

The Court being equally divided, the appeal ivan disniiftf^ed 
without costs. 

Note.— In Brotcii v. Hart, Ch. D., decided 30th May, 1893, Stirling. J., iu refusing 
to restrain farther publication of an alleged libel by in tercnlutory injunction, is reported 
to have said that the Court should not exercise the jurisdiction *• unless the Judge 
comes to the conclusion that a jury would inevitably find that there was a libel." 
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THE CANADIAN PACIFIC NAVIGATION CO. (L'd.) 

r. 

THE CITY OF VANCOUVER. 

Injunction — What notice of sufficient — Disofjedience of— Committal — Attachment in iim oj. 

A mandatory iiijunctiou required "the defendants, their officers, agents, etc., U) 
permit all passengers upon the plaintiffs* steamers to land at the Port of 
Vancouver, subject only to such detention, examination and inspection sla may 
be reasonably necessary in order to ascertain the existence among them of the 
disease of small -pox, or of actual danger of said passengers or crew or any of 
them being infected with small-pox, by reason of their or any of them having 
been actually exposed to contagion thereof," etc. 

Notice of the effect of the amendment was telegraphed to the defendants' so1icit4>r by 
his agent in Victoria, upon whom the amended order had lieen served. 

Defendants afterwards, by their agents, met plaintiffs' steamships at the wharf at 

Vancouver and, without any inspection or examination of them, informed the 

])asscngers that they could land, but if they did so they would be subject to 

quarantine for 14 days, under tlie City Health By-law ; and thereby prevented 

' them from landing. 

IfMt 1. That defendants had sufficient notice of the terms of the injunction as 
amended. 

2. That the conduct of defendants was a breach of the injunction, and 
attachment ordered to bring before the Court those proved to have been actively 
concerned in the breach. 

iVlOTION to coininifc Frederick Cope, Mayor, A. St. G. Hamersley, 
City Solicitor, and Joseph Huntley, Health Officer, of the City of 
Vancouver, for disobedience of a mandatory injunction issued herein 
on 13th July, 1892, which upon motion to dissolve was, on the IGth 
day of July, amended so as to read as follows : — 

*'That the defendants, their officers, agents, workmen and servants, do permit all 
passengers upon the plaintiffs' steamers to land at the port of Vancouver, subject only 
to such detention, examination and inspection as may be reasonably necessary in order 
to ascertain the existence among the passengers of the disease of small-pox, or of actual 
danger of the said passengers or crew, or any of them, being infected with small-pox by 
reason of their, or any of them, having been actually exposed to contagion thereof. 
And this Court doth further order that the defendants, their officers, workmen and 
servants be, and they are, hereby restrained from in any way interfering with or 
obstructing the said plaintiffs in landing the said passengers, or any of them, except 
only as to such of said passengers as shall be proved to be infected with the said disease 
of small-pox, or with respect to whom there shall be good and reasonable ground for 
believing that he or she has contracted the disease, or is in any way infected therewith, 
with liberty to all parties to apply as they may be advised. *' 

It appeared from the affidavits that the injunction order as amended 
had been, on the 16th July, served upon A. E. McPhillips, who was 
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the agent of the defendants' soUcitor in Victoria, and who appeared as crease, j. 
counsel for them upon the motion when the amendment was made, 1892. 
and that he had on the same day telegraphed to the defendants' "^ ' ' 
solicitor the tuU effect of the amended injunction. ^- ^- ^- ^°- 

The plaintiflF filed an affidavit of George Rudlin, master of the Vancouver. 
steamer Yosemite, showing breach between 13th and 16th July of the 
injunction as originally framed, and that the persons proceeded against 
were actively concerned in the proceedings constituting the breach ; 
and proceeding : 

** 10. On the 19th day of July, instant, I made a trip to Vancouver aforesaid with 
the said steamer Yosemite, having on board a number of passengers who desired to land 
at Vancouver. Before leaving for the port of Vancouver all the said passengers were 
examined by the Medical Health Officer at the City of Victoria and found free from 
disease ; the certilicate of the said Health Ofhcer to that effect is marked Exhibit *' A." 
hereto. 

*' 11. On my arrival at the dock with the said steamer a iK>liceman of the said city 
was stationed there. I said to him — * What are the orders of the day ? ' He said — 
* As usual, you will have to wait until the Doctor comes down.' About half an hour 
after that Huntley, the Health Officer, arrived. He came on board with the Medical 
Officer, into the saloon. I spoke to him and asked him if he wished to see my clean statement, 
bill of health? He said — 'It is not necessary.' I asked him if he wished to examine 
the passengers ? He said — ' No, no one can go ashore without going into quarantine. ' 
Subsequently, two passengers did go ashore and I saw them taken into custody, and, 
as I verily believe, are now in quarantine in Vancouver. 

*' 13. None of the passengers on any of the occasions to which I have referred have 
ever been examined by the Health Officer or any medical man on his behalf, and the 
Health Officer has never examined any of the bills of health which I have always l>een 
ready to produce to him, except on the morning of the 13th July. 

** 14. To the best of my knowledge and belief, on any of the occasions to which I 
have referred, there has not been on board the said steamer any passenger or any of the 
officers or crew who either were infected with small>pox or had been in any way exposed 
to the contagion thereof." 

The motion to comndt was argued before Crease, J., on July 20tli. 

E. F. BodweUy for the motion, stated that the plaintiff would be Argument. 
content to take an order for a writ of attachment to bi*ing into Court 
the persons in contempt to answer to their contempt and all other 
charges that might be brought against them, in lieu of an order for 
their committal to be made now, citing Daniels' Chy, Fovvih^ 4th Ed., 
p. 401, note (h.) 

C. E. PooUy, Q. C.y and A. E, McPhillips, for the defendants, stated 
that they had not had time to procure affidavits in answer to those in 
support of the motion. 
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CREASE, J. Crease, J. — I will grant an adjournment until 23rd, but will require 
\^^i your undertaking to produce the persons appearing on the affidavit 
read to be in contempt, personally in Court on that day. 



C P. N. Co. 



V. Pooler/, Q. C. — We are not in a position to give any undertaking. 

V ANC/OU V ER. 

Crease, J. — Then I will reserve judgment until to-morrow as to 
the order which I will make. 

Crease, J. : — 

Judgment. The Court was adjourned until to-day to enable me to satisfy myself 

by a quiet perusal and consideration of the law, and of the evidence 
brought before me yesterday for the first time in a formal shape — 
first, as to the certainty of a committal of a breach of the order of 
this Court ; and, secondly, to see whether there was sufficient evidence 
of the connection of the parties sought to be committed with such 
breach, before the Court could satisfy itself of the propriety of issuing 
a writ of attachment against them. On both these points my opinion 
is clear. 

There has been a deliberate and continuous contempt by some 
parties or other in Vancouver, of the orders of this Court, from 13th 
July instant to the injunction of the 16th instant, and during the 
pendency of that injunction down to the present time ; and the 
evidence so far, is such as to implicate the three gentlemen charged 
with contempt. 

Full warning was given to the defendants and the several individuals, 
now before the Court, through their counsel and other sources, of the 
real state of the law bearing on the case, and against their creating, 
allowing or assisting in offering any impediment to trade and commerce, 
by interfering in any way with passengers, whether in or after landing, 
at the port of Vancouver, if they bring a clean bill of health (and after 
medical examination) do not show reasonable grounds for detention — 
as suffering from small-pox itself, or because they may be reasonably 
suspected on sufficient grounds (after such personal medical exami- 
nation) of having been exposed to actual contagion ; so as to make it 
likely the disease might be developed. Notice was given to each of 
the three persons alleged to be in contempt, of the motion to commit, 
in time to have presented themselves personally before the Court 
yesterday, had they been inclined to avail themselves of it. 

They all or each had either seen or had sufficient notice of the 
several orders and of their purport or effect, orby law were sufficiently 
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bound not only to know their purport and effect, but also to assist and crease, j. 
aid in carrying out the orders of the Court (Ker on Injunctions, p. 1892. 
641, and cases there cited). ^^ 

Not only must such an injunction be implicitly observed, but every ^- 1*- N. Co. 
diligence must be exercised to obey it to the letter. Vancouver. 

Public warning was given, especially applicable to the defendants, 
and all their officers and servants, which would include these gentlemen, 
by the Court, that these orders must be implicitly observed so long as 
they exist, however erroneously or irregularly obtained. 

No one can affect to treat any injunction as a nullity while it is in 
existence. If he wishes to get rid of it, he must have it discharged in 
the only way, viz., upon a proper application to the Court. 

The mode of doing so is easy and swift 

A man who does not obey an injunction to the letter, so long as it 
exists, is guilty of contempt, unless there Is something to mislead upon 
the plain reading of the order. 

This excuse the parties do not for a moment advance here, because 
the wording is unambiguous, and they had themselves previously 
assisted in its preparation. 

It seems strange to have to set forth in these days the very ABC judgment, 
of the laws of injunctions ; but such is the ignorance, or affected 
ignorance, of the law of injunctions here exhibited ; so petty the 
pretexts put forth for their evasion in this case, that such remarks 
become absolutely necessaiy, in order that people generally may see 
how the highest process of their own Supreme Courts of law are 
evaded or set at defiance, and the necessity of applying a timely 
remedy. 

The telegram of Mr. A. E. McPhillips to the city solicitor, Hamersley, 
one of the gentlemen now charged with contempt, after the motion 
to dissolve the injunction had been heard and refused, gave a concise 
account of the views of the Court as to the mode in which the injunc- 
tion and the landing under it must be carried out. 

If the evidence now before the Court should be sustained, that the 
dealing of these three parties with the injunction had been the same 
throughout as the evidence describes it, then there has been a 
continuous contempt on their part. The moment passengers landed, 
although with a clean bill of health (fresh from an examination by the 
Health Officer at Victoria), in defiance of the laws, they were at once, 
without medical examination — which when requested by Rudlin was 
refused — without any other pretext, pounced upon, arrested and kept 
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CREASE, J. in what must have been to them worse than a prison, for the space of 
fourteen days. And the three gentlemen alleged to have been in 
contempt are pointed out as having taken a prominent and Jictive part 
in all these forcible proceedings. 

Already, if the evidence Ls correct, eight persons have been so 
unlawfully deprived of their liberty. 

It is inipossible that such a state of things can be allowed to 
continue, unless it be also intended that disorder and anarchy should 
take the place of law. 

It is the interest of every good citizen throughout British Columbia 
that this wrong should be set right, and the law of the land supported. 

I therefore order that writs of attachment do forthwith issue to tlie 
Sheriff of New Westminster, to atttujh the three persons of the throe 
gentlemen alleged to be in contempt, and .to bring them before the 
Court here, to give them an opportunity of answering to their 
coiitem])t, and to whatever charges may be brought against them, and 
to al>ide by such orders as tlie Court may make. 

Order for writn of atfachTtieiit accordimjly. 



Juilgment. 
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More et al. 
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MORE d al v. PATERSON et uL 

Practice — Writ of f<Hmmoiu< — Snjficienry of npfcial. endorAejwnl — Obtaining judgment 

under Order XIV, after anundnunt of^Timt. 

In an action to recover the amount of a promissory note, presentment for payment, 
dishonour, and notice thereof to the endorser must be stated in the special 
endorsement of the writ to warrant an order for judgment against the endorser, 
under Order XIV., but need not be alleged to warrant judgment against the 
maker. 

When an order amending the special endorsement upon a writ of summons is made, 
the writ with the new special endoi-sement must be re-served upon ei-ery 
defendant aflfected by tlie amendment. If such defendant has already appeared 
such appearance stands as an appearance to the amended writ (foUdwiug Paxton 
V. Bairdf 1893, 1 Q. B. 139), and the plaintiff can apply for judgment under 
Order XIV., but judgment cannot be directed to be entered against him before 
the lapse of 8 days from the service of the amended writ. 

Statement. ApPEAL from an order for judgment under Order XIV. The 
action was commenced on the 5th November, 1892, by the 
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plaintiff, the holder of a protested prombsory note, against Paterson, divisional 

j^ OOly RT. 

the maker, and Smith and Clark, the endorsers. The writ was specially 
endorsed to recover $317.40, being the amount of the note, setting it December 9. 
out. interest, and the cost of protest. On 14th November appearances more et ai 
were entered on behalf of all the defendants. On 16th November, v. 

after due notice, plaintiff moved for leave to sign judgment against all et al, 
defendants, under Order XIV. Drake, J., before whom the motion 
was made, gave leave as against the maker Paterson, but refused it as 
against Smith and Clark, the endorsers, on the ground that there was 
no allegation in the special endorsement of the writ that the note had 
been duly presented for payment. On 21st November the plaintiff 
obtained an order for leave to amend the special endorsement by 
alleging presentment, dishonour, and proper notice thereof to the 
endorsers, and on the same day served the solicitors who had appeared for 
the endorsers with the amended writ, and also with a fresh summons 
returnable on the 24th November, for leave to sign final judgment 
against the endorsers, the defendants Smith and Clark, under Order 
XIV. Defendants Smith and Clark had not entered a new appearance 
to the amended writ. On 24th November this summons was made 
absolute by order of Mr. Justice Crease. 

The defendant Smith appealed from this order to the Divisional 
Court, upon the ground that judgment could not be ordered to be 
signed against them until after the lapse of eight days from the service 
of the writ as amended, i. e., the same time as they had to appear to 
to the writ as originally served upon them. 

The appeal was argued before Sir M. B, Begbie, C. J., and Drake, J., 
on December 6th. 

H, D, Helmcken for the appeal. 

An amended writ must be served in the same way as an original Argument. 
writ — The Cassiopeia, 4 P. D., 188; Elliott v. Moberts, 36 Solrs. Jour. 
92; Guimey v. Small, 1891, 2 Q. B. 584. Defendants have the 
same time to appear to an amended writ as they had to the original 
writ. If a fresh appearance to the amended writ is not necessary, the 
same time as that for appearance must elapse after the service of the 
amended writ before judgment can be ordered to be signed thereon. 

A. E, McPhillips for the plaintff, contra. 

The amendment of the special endorsement was not such as to make 
anv new case against defendant Smith, but was a formal amendment 
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Argument. 



on the original endorsement, though not then set out with sufficient 
December 9. particularity to enable judgment to be obtained under Order XIV. The 
defendant Smith was apprized by the original endorsement that he was 
sued as endorser of the note, and that it had been protested for 
non-payment, and the protest fee of notifying him, etc., was claimed. 
The amendment was therefore a mere re-statement of the original 
endorsement with greater particularity — Satchwell v. Clarke, 66, L. T. 
N. S. 641. [Begbie, C. J. : — Nobody attacks the propriety of the 
amendments. They may be, and probably are, most proper. But they 
either make a new case against the defendant Smith or they do not. 
If by these amendments a new case is made out, why should not the 
defendant have eight days to consider whether he will appear, i. «., resist 
the claim as then first advanced?] The appearance of the defendants, 
Smith and Clark, stood as an appearance to the writ as amended. 
Service of an amended writ on the solicitors who have appeared to the 
original writ is sufiicient. Personal service was unnecessary — In re 
Hartley Nxittall v. Whittaker, 1891, 2 Ch. 121. There is no authority 
requiring the lapse of a further eight days from the date of 
the amendment before judgment can be ordered, nor is there any 
reason for it, unless the amendment advances a new claim, and 
then the question of time can be dealt with, if asked for, on the 
summons to sign judgment on the amended writ. It never was held 
that a new appearance had to be entered to an amended writ. The 
original appearance stands as an appearance to the writ as amended, 
and unless otherwise provided, or some further time before which no 
further step may be taken is fixed, by the amending order, the 
amendment relates l^ack to the time of the original service of the wrii. 
No contrary provision appears in the Rules of Court. 

H, D, HeLmcken in reply. 

Drake, J. : — 

Three questions arise on this appeal, viz.: — 

First — Is a defendant bound to enter a second appearance to an 
amended writ when the writ is changed from an ordinary writ to a 
specially endorsed writ ? 

Secondly — If no such appearance is necessary, what time, if any, 
has the defendant before an application to enter judgment under 
Order XIV. can be made ? 



Judgment. 
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Thirdly — Can a judgment be entered upon a writ not specially divisional 
endorsed when appearance was entered, but which is subsequently 
converted into a special endorsed writ. December 9. 

Order XIV. only authorizes judgment when the defendant has UoKEetal. 
appeared to a writ specially endorsed under Rule 16. Patersox 

If the writ is subsequently amended so as to make it a specially ^ ^' 
endorsed writ after order for judgment has been refused, the writ, in 
my opinion, has to be re-served, and then a fresh summons under 
Order XIV. can be taken out. 

This was the mode adopted in Paxton v. Baird, decided in the 
Divisional Court on 24th November last— W. N. 10 Dec, 1892— 
1893, 1 Q. B. 139 — when the Court decided no fresh appearance was 
necessary. 

In the case of the Cttssiopeia, 4 P. D. 188, it was held by the Court Judgment. 
of Appeal that when a writ was amended by the addition of a plaintiff, 
and by an alteration in the endorsement, it had to be served in the 
same way as if it had been an original writ, and, if the defendant had 
not already appeared, he had eight days to appear after such re-service. 

In the case before us the judgment was irregularly obtained. The 
writ was amended after appearance and after judgment under Order 
XIV. was refused, and the amended writ was served on the 
defendant's solicitor on 2l6t November, and a summons taken out the 
same day for judgment under Order XIV., returnable on 24th 
November. The defendant did not appear on the summons, and leave 
was given to sign judgment against him. In the present case the 
defendant has the same time after service of the amended writ as if 
he had not appeared before proceedings under Order XIV. can be 
enforced against him. 

The judgment must be set aside with costs. 

The Chief Justice concurred. 

Ajypeal alloived. 
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THE CANADIAN PACIFIC RAILWAY COMPANY 

V. 

THE CITY OF VANCOUVER 

Fore^hort — Croiai grant of to take^ hold, and ttse for specific purpose — Constrnction of 
words — Public way — Dedication — Trespass — Injunction — Parties. 

In 1881, by letters patent under the great seal, and issued pursuant to Statute, of 
Canada, 49 Vict., cap. 1, sec. 18a, and having, by sec. 2, the force of an Act of 
Parliament, plaintiffs were granted the right to " take, use, and hold the beach 
and land below high water mark in any * * navigable water, gulf, or sea 
* * to such extent as shall be required by the Company for its railway and 
other works, as shall be exhibited upon a map or plan thereof deposited in the 
office of the Minister of Railways. " 

In November, 1885, plaintiffs deposited a plan of the townsite of Vancouver and 
made sales of lots by it, such plan showing a street. Gore Avenue, opening at 
right angles upon the foreshore of Vancouver Harbour at the point in question. 

In March, 1886, plaintiffs deposited in the office of the Minister of Railways a plan 
exhibiting that they required for their railway and works all the land below high 
water mark along the shore line at the point in question ; and they afterwards 
constructed their line of railway upon an embankment along such foreshore about 
half way between high and low water mark in such manner as to cut off public 
access to the sea by way of the street. 

In May, 1892, defendants proposed to run Gore Avenue across the plaintiffs* railway 
embankment and to continue the street as a wharf to deep water, and for that 
purpose commenced an embankment to run across the foreshore and ])lBintii&' 
embankment. 

Plaintiffs thereupon obtained an injunction restraining such proceeding. 

Upon motion after the trial for judgment. 

Heldy per McCreioht, J., dissolving the injunction and dismissing the action : — 

1. That the registration of their townsite plan in November, 1885, operated as a 

dedication by plaintiffs of a public way over the forshore from the foot of Gore 
Avenue, shown as opening upon it, and as an estoppel against their setting up 
their subsequently acquired rights over the foreshore against such public right of 
way. 

2. That if plaintiffs, in 1886, acquired any title to the foreshore inconsistent with such 

public right of way, such title fed the estoppel. 

3. A public right of way is extinguished by Act of Parliament only by express 

words or where it clearly authorizes the doing of a thing whicli is physically incon- 
sistent with the continuance of such right, and sec. 18a, sujnu, does not do so. 

4. The Crown was a necessary party to the action. 

Upon appeal to the Full Court — 

Ileldy per Begbie, C. J., (Walkem and Drake, JJ., concurring), over-ruling 
McCreight, J., giving judgment for plaintiffs, and reinstating and continuing the 
the injunction : — 
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1. The plaintiflfs' right to occupy the foreshore under sec. 18a, supra^ was exclusive. McCREIOHT, J. 

2. There was no dedication by plaintiffs by the registration of their map of 1885, as ^ 

there can be no dedication except by owners of the soil. FULL CX)URT. 

Dec. 12. 

3. There is no power of dedication where there is no power to alienate. ' 



MOTION FOR JUDGMENT. ^' ^' ^ ^• 

r. 

T Vancouver. 

HE action, which was tried before McCreight, J., without a jury, 

was for an injunction to restrain the defendants from proceeding with 

the construction of a certain embankment by which they propased to 

extend Gore Avenue, a street in Vancouver abutting at right angles 

upon the foreshore of Burrard Inlet, to the sea at deep wate^, by 

carrying it across the foreshore, and upon and across the plaintifis' 

line of railway, which ran upon an embankment along tlie shore line, 

about half way between high and low water mark. 

An interlocutory injunction, until the hearing, had been granted by 
Mr. Justice Walkem. 

The material allegations in the Statement of Claim, which were Statement, 
supported by the evidence, were : — 

1. The plaintiffs are a Railway Company, duly incorporated, etc., 
and the defendants are duly incorporated as the City of Vancouver. 

2. Before the admission of British Columbia into confederation, 
there was a public harbour on Burrard Inlet, at the portion of the 
foreshore in paragraph 4 mentioned, to which ships resorted for the 
purposes of commerce. 

3. The ssud harbour has Ijeen and is now immediately in front of 
the said city, and since its incorporation ships on the said harbour 
resorted to and now resort to the said city for the purpose of commerce. 

4. The portion of foreshore or beach of Burrard Inlet lying south of 
the track of the plaintiffs* railway and opposite the north end of Gore 
Avenue, in the said city, always formed and still forms part of the 
beach and land below high water mark in said Inlet, and was until 
acquired by plaintiffs owned by the Crown. 

5. The plaintifS, by letters patent, dated 16th February, 1881, were 
authorized to lay out, construct, acquire, equip, maintain, and work a 
continuous railway from, etc., to Port Moody, in this Province, and to 
lay out, construct, acquire, equip, maintain, and work branch lines of 
railway from any point or points along the main line of railway to 
any point or points within the Dominion of Canada ; and were given 
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McCREiGiiT, J. the right (a) to take, use, and hold the beach and land below high 
' ^ ^ water mark, etc. (following the words of the Statute). 

FULL COURT. 

Dec. 12. 6. In the year 1884 the said Railway was opened for traffic to Port 

1892. Moody, and worked and operated by plaintiffs. 

C. P. R. Co. 7. In the early part of the year 1886 the plaintifl^ determined to 
Vaxcodvkr. continue their railway down Burrard Inlet, on the south side thereof, 
to and beyond the said portion of foreshore in paragraph 4 mentioned, 
to the centre of the frontage of the present City of Vancouver, and 
for that purpose to take, use, and hold the said portion of the foreshore 
in paragraph 4 mentioned, under the authority of the said letters 
patiBnt, and cause a map or plan to be prepared upon which it was 
exhibited, that they would require the whole of the said portion for 
their railway, etc., and the plaintiffs caused the said plan to be deposited 
in the office of the Minister of Railways on the 31st day of March, 
A. D. 1886. 

8. Afterwards the plaintiffs constructed and continued their railway 
down Burrard Inlet over the said portion of foreshore to the centre 
of the frontage of the said City of Vancouver, where they erected 
extensive docks, warehouses and stations, and worked the said 
extension as part of their main line of railway, and are now in 
possession of the said portion of the foreshore which is required by 
the plaintiffs for their railway station, yards, docks, etc. 

9. On or about the 10th day of May, 1892, the defendants broke 
and entered into and upon the said portion of the foreshore, and con- 
structed thereon an embankment, etc. 

The plaintiff prayed : — 

1. $5,000 damages. 

2. That defendants be ordered to forthwith remove the said embank- 
ment. 

3. An injunction restraining the defendants from repeating the 
erection of said embankment. 

The material allegations in the Statement of Defence, which were 
proved at the trial, were : 



StAtement. 



Note (a)— Can. Stat. 44 Vic. (1881), cap. 1, sec. 18a. The Company shall have the 
right to take, use, and hold tlie beach and land below high water mark, in any stream, 
lake, navigable water, gulf or sea, in so far as the same shall be vested in the Crown, 
and shall not be required by the Crown, to such extent as shall be required by the Com- 
pany for its railway and other works, and as shall be exhibited by a map or plan thereof 
deposited in the oflfice of the Minister of Railways. 



i 
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That a plan was registered by the plamtiffs in the Land Registry mccreight, j. 
Office, New Westminster District (in November, 1885), showing the "^^^^ ^^' 
said Gore Avenue as a public street down to high water mark, and ^^}^ court. 
that the plaintiffs and others at the time of so registering as aforesaid ]g^ 
owned certain lots of land in the neighbourhood of Gore Avenue, and 



C P R Co 

have, since the date of so registering, caused a number of said lots to r. 

be sold. VANconvEK. 

It also alleged that the portion of the foreshore in question forms part 
of Gore Avenue, the same being a public street in the City of Van- 
couver and used by the public as a highway and means of passing to 
and fro from the waters of Burrard Inlet to the said city ; and that 
the alleged act of trespass was committed in the exercise of defendants' 
right upon the said premises, and that the public are entitled to a 
right of way over the premises as a way of necessity. 

The evidence given at the trial sufficiently appears from the judgment 
of McCreight, J., upon the motion for judgment, and of Sir Matthew 
B. Beobie, C. J., upon the appeal therefrom to the Full Court. 

A. N, Richards, Q. C, for the plaintiffs. 

A. 8t 0. Hamersley for the defendants. 

McCreight, J. : — 

In this case the plaintife have obtained an interlocutory injunction judgment, 
to restrain the defendants from constructing an embankment of stone 
and earth in continuation of Gore Avenue in Vancouver on to the 
railroad track of the Company, such embankment being intended to 
facilitate the crossing of the Canadian Pacific Railroad track so as to 
obtain access to the harbour, but not so far as appears to obstruct 
railroad traffic more than absolutely required for the purpose of 
crossing, or more than usual under similar circumstances at other 
crossings ; and the cause came on to be heard before me, the object of 
the plaintiffs being to turn the interlocutory into a perpetual injunction. 
In November, 1885, the Company deposited m the Land Registry 
Office a map of the townsite shewing Gore Avenue, and, at all events, 
one other street, Heatley Street, extending to the foreshore of the 
harbour, i. e., Coal Harbour. There was a red line on the map shewing 
the intended track of the Company crossing the line of Gore Avenue 
at a point beyond the foreshore and the line of Heatley Street before 
such street reached the foreshore. Several sales have been made by 
the Company according to this map, and it was agreed that they at 
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McCREiGHT, J. oiic tiiiiG owiied one-third of all lots covered by such map, or more, 
July 19- including some in the neighbourhood of Gtore Avenue. It appeared 

^^1)^^12!^^ from the admiralty map that Coal Harbour, extending from the 
1892. Hastings Mill site to Brockton Point, as well as the intervening water, 

— - p~^ Q had been a public harbour for many years prior to 1885. It appeared 
r. to me during the argument that the deposit of the map in November, 

Vancouver. ^^^5 coupled with the surrounding circumstances, operated as a 
dedication by the Company of streets marked thereon as produced to 
the foreshore and to be used in connection with the use of the harbour 
for purposes of commerce, trade intercoui*se, and fishing. The right of 
the inhabitants to make use of the harbour for the above purposes is 
referred to by the Judges in BlundeU v. Gatterall, 5 B. & Aid. at pp. 
290, 293, 294, 295, 298, 301, 302, 304, etc. It is evident that, had the 
map indicated a total absence of communication between these streets 
and the water so that the Company might at their option entirely 
stop the passage to the harbour, their sales of lots would have been 
seriously prejudiced, and it appears to me that there was substantially 
an undertaking by the deposit of the map, etc., on their part that they 
should not stop such access to and fro by acquircTnent of the foreshore 
from the Crown or otherwise. It seems to me that they were estopped 

Judffment ^^^™ setting up such adverse rights, and that if they acquired the land 
marked red on the map deposited with the Deputy Minister of Rail- 
roads on March, 1886, by virtue of sec. 18 of their Act passed in 1881, or 
any interest in the land, such interest, as the expression is, fed theestoppel, 
as to which see the judgment of the Court in Doe dem. ChiMmas v. Oliver, 
2 Smith's Leading Cases, 9th Ed., p. 803, and their interest is accordingly 
subject to such rights of the inhabitants. In addition to this there are 
other grave difficulties in the way of the success of the plaintiffi^. If the 
Company intended by the deposit of the map of March, 1886, to cut off 
all access to the harbour across the piece of ground or foreshore 
colored red thereon they should have given notice to parties interested 
in disputing such a claim ; judgment and rights, or supposed rights, 
acquired in the absence of such notice, if not absolutely worthless^ 
are certainly such as a Court will not enforce by injunction. The 
authorities on this point are numerous — see especially Wood v. Woad^ 
L. R 9 Ex., at pp. 196 and 197, and Smith v. The Queen, L. R. 3 App. 
Cas., at pp. 624 and 625. The principle is one of common sense, that 
a man shall not lose his rights any more than he shall suffer punishment 
without being heard. 
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Again, the language of see. 18a of the Act of 1881, partly set out here- mccreight, j. 
after, by no inean» warrants the construction contended for, namely, that ^^^^ ^®* 
it enables the Company to take the foreshore regardless of the rights of * ^^^ court. 
the inhabitants and their claim to have uninterrupted access to the jgg2 
harbour, especially, if by dedication or otherwise, they have recognized ~Arp~T> r~ 
such rights. In Muxwdl on Statutes, 1st Ed., p. 184, I find the v. 

following under the title: " Construction against impairing obligations '^''^^'**^'^'*^^- 
or permitting advantage from one's own wrong." 

"On the general principle of avoiduig injustice and absurdity any 
construction (of a statute) would be rejected if escape from it were 
possible which enabled a person to defeat a Statute or impair the 
obligation of his contract by his own act or otherwise to profit by his 
own wrong." I quote this passage because it was approved and 
adopted in full by Lord Esher, M. R., in Go wan v. Wright, 18 Q. B. D. 
(C. A.), at p. 204. Again in Wilberforce on the construct urn of Statutes^ 
at pp. 47 and 48, we find the following : " Public or private rights 
cannot be affected in the absence of expriiss words or necessary 
implication ; a public right of way may indeed be extinguished by an 
Act of Parliament, but only when the Legislature clearly and distinctly 
authorizes the doing of a thing which is physically inconsistent with 
the continuance of such a right." One seeks in vain for anything of 
this kind in sec. 18a : " The Company shall have the right to take, "^ ^^^^ ' 
use," etc. 

Again, it cannot be contended, I think, from the words of sec. 18a 
of the Act of 1881 — " The Company shall have the right to take, use, 
and hold the beach and land below high water, etc., in so far as the 
same shall be vested in the Crown and shall not be recjuired by the 
Crown," etc. — that the Company acquired by deposit of the map of 
March, 1886, the fee simple, either at law or in equity, in the piece of 
foreshore coloured red thereon, especially regardless of public easement 
like that of access to a harbour. Lawyers would not, I think, use 
such language for the purpose of conveying a fee. Many clauses of 
the statutory contract between the Dominion Government and the 
Company contained in the schedule to the Act, e.g., clauses 10, 11, 14, 
16, 18, 20, and 41, presuppose the issue of Crown grants or patents to 
the Company, and comparison of them with sec. 18a seems to shew 
that the Company, if they claimed to stop up ace(\ss to the harbour, 
should have obtained a patent from the Crown, though language used 
by the Judges in the case I referred to of Blundell v. Catterall 5 B. & 
& Aid. {see especially p. 304), makes it questionable whether even the 
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FULL cx)URT. Operate as a dedication, as suggested. Dedication is a question of fact, 
Dec. 12. g^jjj j^ j^^g^ j^g ^ ^j^g owner of the fee — Wood v. Veal, 5 B. & Aid., 

1892. 

J 454 ; Angell on Highways, 3rd Ed., as. 132-4. There must l>e aii 

c. P. R. Co. intention to dedicate —Pooic v. Haskisson, 11 M. & W., 827 : Elliott 
Vancouver, on Streets, p. 120; Meg. v. Spence, 11 U. C. Q.B., 31, Draper, C. J., at p. 
44. A Railway Company cannot make a grant inconsistent with the 
limitations of its charter, and cannot grant a right of way over land 
required by the company — Mulliver v. Midland Ry. Co,, 11 Ch. D , 611 ; 
Pratt V. G, T. R., 8 Ont. R., 499. The extent of dedication by plan is 
to be determined by a consideration of the whole instrument, .since the 
chief object is to ascertain the intention of the donor — Elliott wi 
Streets, p. 112. The registration of a plan, showing a street and sale 
of lots thereby, is not necessarily a dedication of the street — Re Af<n'ton 
V. Corporation of St, Thomas, 6 Ont. App., 323. The Company are 
not bound by the act of their Engineer or Surveyor — Schli^hauf v. 
Can. Soiitliern Ry., 28 Grant, 23G. There can be no dedication where 
there is no power to alienate. 

The registration of the plan cannot have constituted an estoppel against 
Argumeui. the plaintiffs meeting the subsequently arising requirements of their 
railway. Estoppel by representation is only as to a fact in existence 
at the time, not as to something yet to come, or as to a matter of 
future intention — Citizens Bankof L&wisiana v. First National Bank 
of NeAv Orleans, 43 L. J. Ch., 269. 

The common law right of the public of access to the foreshore 
operated so long as Parliament had not appropriated and granted, as it 
did, the exclusive possession to the plaintiffe, in so far as required by 
them. The public right of access never included the power to make 
erections and obstructions on the foreshore such as is here object^^d to, 
or even a right of way for vehicles over it — RlundeU v. Catterall, 5 
Bai'n & Aid, 267. The right of the public consists of navigation, 
access, and right of fishery — Moore on Foreshore, p. 654. The Crown 
is not a necessary party. The assent of the Crown is presumed, from 
user — Attorney- General v. Midland Ry., 3 Ont. Rep., 511. The 
defendants were mere wrongdoers and lawful possession was sufficient 
as against them — Booth v. Ratte, 15 App. Cas. 188. The plaintiffs 
rely entirely on their own rights and not on those of the Crown or of 
the public. If the defendants, pretending to rely on the rights of the 
public, were plaintiffs seeking to enforce them by action, the Ci-own, 
by the Attorney-General, would be a necessary party to their action, 
but it is not here a proper party. 
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A, St. G. Hamersley, contra. 

Assuming that the property in the soil of the foreshore was in the full court. 
Dominion of Canada, prior to the statutory grant, the whole public ^®°* ^^' 
had a right to an easement of free access over it for the use of wharves 



and purposes of shipping and navigation, and the right of the Crown ^' ^' ^^' 
was subject thereto, and held to public uses to that extent — Moore on Vancouver. 
Foreshore, 669, note (h) ; Oann v. Free Fishers of Whitstahle Co,, 11 H. 
of L, cas. 192; Mayor of Colchester v. Brooke, 7 Q. B., 339. The juris- 
diction of permitting and regulating erectioas upon the foreshore by 
private persons for the public convenience, and the granting of rights 
therein to that end, was admittedly in the Dominion of Canada, but the 
doctrine of the infallible justice of the Cro\^n[i is against the destruction of 
the public right of way. A grant by the Crown of the soil of the foreshore, 
in fee, to a private person is subject to the right of the public to pass over 
the water and land to it — Aity.-Oen, v. Burridge, 10 Price, 350, and see 
per Henry J., in Holman v. Oreen, supra, at p. 772. At all events, the 
statutory grant must be strictly constinied in favour of the continuance 
of the public right of access to the foreshore. There is no derogation 
from such an existing right except by express words — Endlich {Mcix- 
weli) on Stats,, p. 94. We do not contend that we have a right to Argument, 
interfere with the working of the railway, but the evidence shows 
that the continuance of the street across the railway would not consti- 
tute such an interference as is inconsistent with the enjoyment by the 
Company of the use of the foreshore to the extent contemplated by 
the grant. If the grant is construed to give exclusive occupation and 
enjoyment of the foreshore, then the public are as much cut off from 
the sea as if a high wall were erected all along the sea line. 
[Begbie, C. J. : — Have the public a right of way through a private 
dock warehouse to get to the sea?] We say that the right of user was 
given to the C. P. R., subject to the common law right of access of the 
public. [Drake, J. : — The C. P. R. are not trespassers on this foreshore — 
you are.] Not as long as no injury is done to them. [Walkem, J. : — 
The C.P. R. have an exclusive user, they could put a fence round 
the foreshore if necessary.] We submit not. The grant must be 
given a narrow construction, with no greater derogation of public 
right than is necessitated, in the strict sense, by the purposes of the 
railway. If it had been intended to grant the fee, or the rights 
of an owner in fee, to the Company, provision was made for such 
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Dec. 12. 
1892. 



C. P. R. Co. 

V. 

Vancouver. 



FULL COURT, a grant by clause 10 of the contract in the schedule to the Act, 44 Vic. 
(Can.), Cap. 1. (o.) 

For the purpose of construction of the grant, surrounding clauses 
must be looked at — Walsh v. Trevanioii, 19 L. J. Q. B., 458. 

On the question of dedication it was not contended below, and w^e 
do not contend here, that any part of the foreshore was dedicated by 
the registration of the townsite plan in 1885, but that, since that plan 
shewed access from the foot of the street on to the foreshore, and 
thence by public right of way over the foreshore to the sea, the plaintiflfs 
are estopped from setting up any after acquired exclusive grant 
of the foreshore against the continuance of the right of way 
indicated. There was no practical inconvenience or interference with 
the operation of the railway by what defendants were doing — See 
WelU V. Odyy 7 C. & P., 410. As to prospective user, see Blanchard v. 
Brijdges, 4 A. & E., 176. 

A, N, Richardn, Q. C, in reply : — Whether a Crown grant, by patent, 
of the foreshore, would be held to be subject, by implication, to the 
public right of access, or not, Parliament had a clear right to extinguish 
it, and the only question is one of construction of the words of the Act, 
and whether what the defendants propose to do conflicts with the 
holding and " use of the beach, etc., to such extent as required by the 
Company for its railway and other works," and we say it clearly does. 



Argument. 



Judgment. 



The judgment of the Court was given by Sir Matthew B. Beobie, 
C. J.:— 

But for the fact that judgment in the Court below has been given 
for the defendants, I should have thought that this was a remarkably 
clear clase. By the Statute of Canada of 1881, chap. 1, sec. 18a (the 
charter of the Company), power is given to take, use, and hold the 
foreshore of any navigable waters of the Dominion to such extent as 
shall be required by the Company for their railway and otlier works, 
saving the rights of the Crown. This does not apply to any foreshores 
east of Nipissing, but does extend over all the undertaking in B. C, 
including, of course the line and embankment across the foot of Gore 



Note (a.) — *M0. In further consideration of the premises the Government shall also 
grant to the Company the lauds required for the road-bed of the railway, and for its 
stations, station grounds, workshops, dock ground and water frontage at the termini ou 
navigable waters, buildings, yards, and other appurtenances required for the convenient 
and effectual construction and working of the railway in so far as such land shall be 
vested in the Government." 
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Avenue. By sec. 5 of the Statute 1885, chap. 56, the then existing full (X)urt. 
location of the Company's line, which is the same as at present, is ^®^* ^^• 

ratified and confirmed as part of the undertaking. This clause was in ! 

conformity with the suggestion made by myself in the course of ^- ^- ^ ^"• 
litigation in which the Company had become involved in 1886. The Vancouvkr. 
Company, therefore, have, by the combined force of these two Statutes, 
power to take, use, and hold their present line, and probably to erect 
on the adjoining foreshores any works, sidings, sheds^ or warehouses 
which may be found necessary. This last point, however, is not before 
us, and I only mention it because it cei-tainly seems a power contem- 
plated by their charter of 1881 and which would be greatly obstructed 
if the defendants' views are carried out. Their line is now carried on 
an embankment along the foreshore, and I cannot conceive anything 
more clear than the right of the Company to hold it and use it. And I 
apprehend that this must be an exclusive right. Even rights of way, 
such as are alleged by the defendants to exist in all Her Majesty's 
subjects, in and over and across every foreshore, are taken away by 
such a direct grant from the Legislature. 

The plaintiff must recover by the strength of their own title, not 
by the weakness of their adversaries, and it is scarcely worth while to judgment 
examine the extraordinary nature of the defendants' arguments in 
favour of their own alleged rights. They assume to represent the 
public, but this is an entire mistake ; they cannot do so ; they are a 
corporation, like the plaintiffs, probably with a less numerous and less 
cosmopolitan constituency ; but each is now contending solely for its 
own advantage. It is only the Crown, as represented by the Attorney- 
General, who can pretend to safeguard the rights of the public. Their 
next misapprehension is that because the public generally have certain 
rights of way, i. 6., of access upon and acrosis foreshores, therefore any 
individual, and therefore they themselves, may erect on the foreshores 
such works as they conceive desirable; and they so justify their 
projected continuation of Gore Avenue. But if every person or body 
politic has this right and insists on exerting it, irrespective of what 
anybody else has done, or may do, in the exercise of his own supposed 
right, it is obvious that every foreshore must soon become a chaos, and 
every man's rights, as advanced by the defendants, would be incon- 
sistent with everybody else's rights, and nobody would have any 
rights, properly so called, at all. Then, beyond all this, these 
defendants assert a right and a purpose to carry their own embank- 
ment across the plaintifis' embankment (it is true, at the same level), 
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FULL COURT, not Only as far as low water mark, the limit of the foreshore, but "to 
iftoJ^ deep water." Whatever that may mean, it includes a claim to extend 

Gore Avenue for some distance beyond the foreshore, a right which is 

C. P. R. Co. qyi^g inconsistent with any authorities quoted by their counsel. And 
Vancouver, yet without such a further extension their present works seem (^uite 
purposeless, except for ©Instruction to the Company. 

Nor is the proposition of the defenrlants less erroneous that the 
Company have dedicated, as and for a public thoroughfare, the fore- 
shore thus reclaimed by them and the embankment on which their 
line is laid. It was and is quite impossible for the Company to effect 
any such dedication. That can only be done by the owner of the soil 
in fee simple, or by the combined act of several owners, if these be 
tenant for life and reversioner. It is bo be noticed that the Statute of 
1881, the charter of the Company, gives them no estate in the soil, 
nothing that they can alienate — nothing, therefore, that they can 
dedicate ; but only enipo\vei*s them to " take, hold, and use " the soil, 
and that strictly for the purposes of their undertaking. The rights of 
the Crown are reserved. Allowing the railway to be a highway, it is 
only a modified highway, giving the public a right to use it for 
Judgmeut. purposes indicated in and consistent with the charter, and for no other. 
(See Harrison v. Duke of Port lam f, before the Court of Appeal, on 
the 3rd December last, overruling and correcting Lord Coleridge's 
views at nis^i prius according to all the cases there cited, from 
Dovaston v. Payne, 2 H. B. C, 527, down to Reg, v. Pratt, 4 K & B.^ 
860.) It would clearly interfere materially with the use of the line as 
a railway if the whole general population had a right to use the 
embankment in any way they thought fit. And it is necessary 
to consider that this railway, though in one sense it is merely 
a dividend earning adventure of private interest to the Company's 
shareholders, is yet, at the same time, a great national undertaking — 
I had almost said an Imperial undertaking; that it is as yet only in 
its infancy ; that it may at no distant period become expedient, as 
commerce extends, to have sidings, duplicate lines of rails, and wharves 
and warehouses in connection with the present line, upon this very 
foreshore ; which, indeed, seems to be distinctly contemplated by the 
clause in the Company's charter already quoted (sec. 18a). And in 
the exercise of their powers under that clause they would find them- 
selves extremely embarrassed if it were now to be held that the 
Corporation had any such rights as are now claime<l by them. 



Dec. 12. 
1892. 
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A great deal of all this is at present, however, not ground for our full court 
decision, although the weakness of the defendants' contention greatly 
strengthens the clear nature of the plaintiffs' case, which is this : — . 
We find the plaintiff in possession of certain works and constructions ^' ^' ^' ^^* 
according to powers granted to them by one statute, and on a line Vancouver. 
ratified and confirmed to them by another. All we have to do is to 
declare what we take to be the clear meaning of the two statutes. 
The whole of those constructions by the Company, not the surface 
merely, on which the sleepers and metals are laid, but the whole 
embankment on which they rest, and the sole right to use the fore- 
shore as a foundation, must be theirs; and all interference with it 
must be prevented. The Company are responsible for the maintenance 
of their permanent way, just as much as for the safety of their rolling 
stock. How could this be enforced against them if everybody is to be 
permitted to interfere with these permanent works. The materials 
which the defendants, as we are informed, have placed against that 
embankment and upon its slopes may be such as the Company very judcment 
reasonably object to. The defendants must remove what they have 
wrongfully placed there, if the Company think fit \o insist on its 
removal, and there will be a mandatory injunction to that effect. It 
is to be hoped that the Company will not so insist, unless it be found 
from the nature of the material or otherwise, that there is some danger 
thereby caused to their permanent way. If the defendants* embank- 
ment in extension of Gore street on to the foreshore enable cattle or 
strangers to have undue access to the Company's line, that may perhaps 
be prevented by fencing. The Company are, at any rate in our 
opinion, entitled to protection satisfactory to themselves against any 
risk of that sort. As to the actual appeal, it will be allowed with costs 
here and in the Court below with an inhibitory injunction as prayed. 
An order will be drawn up in accordance with these views. 

Walkem, J., and Drake, J., concurred. 

Appeal allowed. Judgment entered for plaintiffs reinstating and 
making per^petibal the injunction prayed for. 
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Re WING KEE. begbie.c.j 

Jan. 1803. 
Sanitary By-iaw — Ov^rcrondiiuj — *' Sufferwtj to In ore tipviV —Proof of kiiotrhfhjf. of 

drfeudant . 



Re 
Wing Kke. 



In order to sufiport a conviction under the clause in the Victoria Consolidated Health 
By-law, 1886, providing : *' 17. No peruon shall let, occupy, or suffer to be occupied, 
as a dwelling or lodging, any room which {a) does not contain at least 384 cubic feet 
of space for each person occupying the same," it is necessary that there should be 
some evidence of guilty knowledge, actual or constructive, on the part of the person 
charged. 

vyASE STATED by Farquhar Macrae, a police magistrate, to the Statement. 
Supreme Court, under Con. Stat. (Can.), 53 Vic, cap. 37, sec. 28, 
as follows : — 

"Wing Kee was, on the 15th December last, convicted upon an 
information charging that he, * at the City of Victoria, unlawfully did 
suffer to be occupied as a dwelling or lodging a certain room which 
does not contain at least 384 cubic feet of space for each person 
occupying the same, contrary' to Consolidated Health By-law, 1886,' 
and fined $10 and costs. 

" It was proved that the room in question was occupied as a lodging 
by such a number of Chinamen that there was not 384 cubic feet of 
space in the room to oach ; that Wing Kee is a lessee of the building, 
which is divided into about 54 rooms utilized for lodgings, and had 
sub-let the room in question to another Chinaman at a monthly rental 
of $1.50, which tenancy subsisted at the time of the alleged offence. 
All moneys paid by other persons for the use and occupation of the 
said room were paid to and received by the tenant and not by Wing 
Kee. Wing Kee was not in possession or occupation of said room at 
time of offence. Wing Kee Is a merchant residing and carrying on 
business in premises different to those where the offence occurred, and 
did not himself or by his agents superintend the internal management 
or arrangements of said rooms when let. At the time of letting said 
room, Wing Kee had notified said tenant that said room could not 
lawfully contain more than three lodgers, and had requested him to 
comply with said by-law^." 

The clause in the by-law is as follows : — 

Consolidated Health By-law, 1886. '*17. No person shall let, occupy, 
or suffer to be occupied, as a dwelling or lodging, any room which 
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BEOBiE, c. J. (a) does not contain at least 884 cubic feet of space for each person 
Jan. 1893. occupying the same." 



Rt 
Wijfo Kee. 



Argument. 



Judgment. 



Lindley Crease for the appeal : — 

The over-crowding was not shown to have been with the privity or 
consent of the defendant. His leasee of the room was not his agent 
for any purpose, nor is defendant bound in any way by his lessee's 
wrongful acts in the management of the room ; certainly not by his 
breaches of the law. In a case of master and servant, it might be 
different, but even then, unless there was conduct which would make 
the defendant particeps criminis, or a principal to the offence, there 
would be no liability. Wing Kee cannot be said to have " suffered " 
the room to have been occupied by the number of lodgers of his sub- 
tenant as proved. The sub-tenant " suffered " that. It is necessary to 
give some evidence of actual or constructive knowledge on the part of 
the person charged that the offence is being committed on his premises, 
from which it can be inferred that he connived at what was going on — 
Bosley v. Davies, 1 Q. B. D., 84. 

D, M, Eberts contra : — 

The intention of the by-law is to throw upon the owners of premises 
- the responsibility of seeing that they are not occupied so as to infringe 
the provisions against over-crowding. Constructive knowledge will be 
imputed to them. Constructive knowledge is sufficient. A man may 
be said to suffer a thing to be done if it is done through his negligence. 
The dominion of a house is in the landlord — HaUigan v. Oanly, 19 
L. T. N. S., 268. 

Begbie, C. J. : — 

January 10. 

The facts stated in the case, which are all I have now to consider, 
are, in my opinion, insufficient to fix the landlord with guilty 
knowledge or participation in the commission of the offence or liability 
therefor. 

Appeal alloived vjith costs, and conviction quashed, 
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Rr THE MAPLE LEAF AND LANARK MINERAL ('LAIMS. iuvisional 

corRT. 



{Is THE MATTER OF THE ' M IXKllAL ACT, 18J)1," AND AMENDMENTS.) 



189H. 
January 10. 

Mimral Act -Adrtv-^ (Uaim— ExitiKliiKj Htatntonj finu for hriiujimj arfion - Appiai — ^^ 

DirutioucU Court — Jurisdicfion—Pracficf', — Xofire alKtHdoinntj a]q)inL Maple Leak 

AND Lanark 

The order of a Judge exteuding the 30 days provided by the M intra/ Ad ( ISUl) Cj vims 
Amendment Acf^ ISOJy within which to commence proceedings in a Court of com- 
petent jurisdiction to enforce an adverse claim is appealable to the Divisional 
Court under sec. 67, Supreme Court Act, although not made in any f>ending 
cause. 

It appeared that a writ endorsed to prosecute the adverse claim in the Supreme Court 
had been issued before the application for the order appealed from was made ; but 
that fact was not disclo3ed to the Judge upon the application. 

Heldy allowing the appeal, that the fact of the issue of the Supreme Court writ was 
material to the original application and should have been disclosed. 

Such a circumstance can be taken advantage of upon an appeal from as well as upon a 
motion to rescind the order. 

After judgment allowing the appeal, and adjournment of the Court, ])ut before the 
order was drawn up, the matter was spoken to l^efore the Court upon a subse- 
({uent day, in presence of counsel for lK)th parties, by special leave, and it 
appearing that a notice (of which respondents' counsel was not instructed) 
aljandoniug the appeal had been served by appellants solicitor upon respondents' 
solicitor on the morning of, but Ijefore, the argument of the appeal. 

Hcldy That the appeal was at an end upon the giving of the notice abandoning it, and 
the order allowing the appeal not having been drawn up no order would be 
issued, but the appeal should stand as if struck out of the paper. 

Appeal from .au order of Mr. Justice Drake, made in chambers statement. 
on 10th December, 1892, allowing Alexander F. McKinnon, the owner 
of the Maple Leaf nnneral claim, a period of 30 days' further time 
within which to commence proceedings in respect of an adverse claim 
filed by him on the 10th day of November, 1892, against the issuance 
of a certificate of improvement in favour of N. P. Snowden, for the 
said Lanark claim, under sec. 87 of the Mineral Act (JS91) Amevff- 
ment Act, 1892, 54 Vict., (B. C), cap. 25, which provides: — 

" 37. No advei'se claim shall be filed by the Mining Recorder after 
the expiration of the period of publication in the next preceding 
section mentioned ; and in default of such filing, no objection to the 
issue of a certificate of improvement shall be permitted to be heard in 
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any Court, nor shall the validity of such certificate, when Issued, be 
impeached on any ground, except that of fraud. 

" (2.) Any adverse claim to be filed shall be on oath of the person or 
persons making the same, and shall show, with reasonable particularity, 
the nature, boundaries, and extent of such adverse claim, and all 
proceedings, except the publication of notice and making and filing the 
affidavit thereof, shall be stayed until the controversy shall have been 
decided by a Court of competent jurisdiction, or the adverse claun 
shall have been withdrawn or waived. An adverse claimant shall, 
within thirty days after filing his claim (unless such time shall be 
extended by special order of the Court upon cause being shown), com- 
mence proceedings in a Court of competent jurisdiction to determine 
the question of the right of possession, and shall prosecute the same 
with reasonable diligence to final judgment, and a failure so to com- 
mence or so to prosecute proceedings shall be deemed a waiver of his 
adverse claim." 

The facts upon which the application was based appear in the 
following judgment appealed from : — 

Drake, J. : — 

The property in question is at lUecillewaet. The claimant has filed 
his notice of claim within time allowed by sec. 36 of the Act. Under 
sec. 37 of the Act, the claimant must, within thirty days after the 
filing, unless the time is extended by order of the Court, commence 
proceedings in a Court of competent jurisdiction, and prosecute with 
diligence. Here notice was given on November 10th, 1892, and the 
time within which the claim was to be prosecuted expired December 
10th. The claim can be prosecuted either in the Supreme Court or 
the County Court. As no time had been fixed for the sittings of the 
County Court, it is doubtful if it is possible for proceedings to be com- 
menced, as the plaint is the first step, and plaints are only issued by the 
Registrar when a day is fixed for holding County Court. An applica- 
tion for a plaint which will not then he issued can hardly be treated as 
commencement of proceedings. The claimant is therefore driven to 
the Supreme Court, and unless he is prepared with a proper survey, 
showing the overlapping, he cannot well proceed. No survey can be 
made until the snow is gone, and a delay of thirty dajrs will not 
prejudice the applicant for a Crown grant 
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The Lanark Company appealed to the Divisional Court, and the divisional 
appeal was argued on January 10th, 1893, before Sir M. B. Begbie, ^^ 

C. J.. Crease and Walkem. JJ. January lo. 

W. J. Taylor for the Maple Leaf Company : — Be 

Mapi<kLsaf 

We take the preliminary objection that the appeal does not lie. a^wtdLanabk 
The order was not made in any action or proceeding pending in any Claims. 
Court. The right to make such orders in mining matters is a special 
jurisdiction conferred by the Statute, and there is no appeal from 
them unless provided in express terms. Section 67 of the SupreTYie 
Court Avt* does not cover the case, as its language cannot be 
extended further than to cover appeals from orders, final or inter- 
locutory, made in actions or matters pending in the Supreme Court. 
To cover the case the Statute should have provided for an appeal from 
any order which the Court was by any Statute empowered to make, 
whether in a matter pending in the Court or not. 

E, V. Bod welly for the Lanark Company, for the appeal : — 

Section 67 {supra) is wide enough to cover the right to appeal. The 
fact that an order is not made within the frame of a pending action is 
immaterial if it is in contemplation of and directory in regard to one 
to be brought, e. g., orders for ca. vt\ 

Per Curiam : — We think we have jurisdiction to entertain the 
appeal. 

Objection overnded. 



E. V. Bodwell for the appeal : — 

Although it did not appear in the materials filed, the appellants Argum«ut. 
have discovered, since the making of the order appealed from, that at 
the time of the respondent's motion to Mr. Justice Drake to extendi 
the time for bringing an action, the respondents had commenced an 
action by i&suing a writ out of the Supreme Court. This fact 
Mr. Justice Drake was not made aware of, or he would not have made 
the order appealed from, which was therefore useless and without 
proper foundation for the exercise of the discretion. 

*' '67. Excepting from those orders mentioned in sec. 65 of this Act (orders by consent or 
as to costs in discretion of Court), an appeal shall lie * * from every judfl;ment, 
decree or order made by a Judge of the Supreme Court, whether Hnal or interlocutory, 
and whether such judgment, decree or order be in respect of a matter specified in the 
rules or not." 
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W, J, Taylor, contra : — 

We admit the issue of the writ before the motion to Mr. Justice 
Drake. It was done as a precaution against the possible refusal of 
the extension upon, the respondents believed, the last day to sue. The 
respondents desired the extension of time to enable them to sue in the 
County Court in the mining district, which would be much more con- 
venient. They never intended to prosecute the Supreme Court wiit 
if the leave was granted. The suppression, if any, was of an 
immaterial fact, as, if it had been before Drake, J., with this explana- 
tion it would not, it is suggested, have affected his discretion in grant- 
ing the extension of time in or^ler to sue in the County Court, 
permitting the applicant to abandon the Supreme Court writ. At all 
events the suggestion that there was a suppression of fiicts in the 
original motion is not a matter which can be urged on an appeal. It 
is proper subject of a motion to the Judge whose discretion is said to 
have been misled, to rescind his own order. Here there was material 
before the eFudge below to found the exercise of his discretion. 

Per Curiam. — We think the order appealed from would not have 
been made if the fact of the commencement of the action had been 
before the learned Judge, and that it was a fact material to be shown, 
and that its non-disclosure can be taken advantage of on this appeal 
as well as (m a motion to rescind the order. 

Apjiexd (tlloived tvith oos^v, and order heloio dismissed with costs. 



Argument. 



Present: — Beohie, C. J., Walkem and CfiEASE, JJ. 



January 12. 



W. ,/. Taylor, by special leave, spoke to the question of the order to 
be made upon the appeal. After the judgment allowing the appeal, 
and the adjournment of the Court, counsel for respondents were for 
the fii-st time instructed that the appellant's solicitor had, on the 
morning of and before the argument of the appeal, been served by 
appellant's solicitor with a notice abandoning the appeal. The 
argument, therefore, proceeded upon a mistake on the part of counsel. 
Upon receipt of the notice the appeal was at an end, and no other 
could be made, except to strike it out of the paper — Conybeare v. 
Leivis, 13 Ch. D., 46f). 
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E. V, Bodwell contra : — divisional 

COURT. 

If the appeal had been dismissed with costs, the appellants would i893. 

have l)een concluded, notwithstanding the notice of abandonment, by January 10. 

the appearance of their counsel in support of the appeal. What took /je 

place in eflect was a withdrawal by consent of the notice and an tt^^t^ J^^J^*^ 
'^^ " AND Lanark 

agreement to argue and abide by the result of the appeal, for, by not Mineral 
instructing their counsel of the notice, but permitting him to argue 
the appeal, by which they would have obtained full costs if successful, 
they are estopped from now going back to the notice. In Conybeare v. 
Lewis, the action was discontinued. Neglect to place material before 
the Court on a motion is no ground for re-opening it after judgment. 

Sir M. B. Begbik, C. J. : — 

Notice abandoning the appeal having been given, the appeal was at Judgment 
an end ; and it would have appeared that the Court had no jurisdiction 
to make any other order than to strike it out of the paper, had the 
notice of the abandonment been brought to its attention. The order of 
yesterday allowing the appeal not having been drawn up, no order 
will now be drawn up, but the appeal will stand as if struck out of 
the paper. 

Crease and Walkem, JJ., concurred. 

Order that appeal stand atruck out accordingly. 
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MASON V. OLIVER. 

Appeal from County Court — C. C. Amendment Act, 189:^, see. S — (^tif.stion of fatr — 

JurMiction. 

Defendant appealed from the judgment of the County Court, upon the grounds that tlie 
verdict was against the weight of evidence, of misdirectioni and that a nonsuit 
moved for on the trial should have been granted. The objection as to misdirection 
was not taken below. 

Hddy that the only point of law open to defendant on the appeal, under 55 Vict. (B. C ), 

cap. 10, sec. 3, was the question of nonsuit, and that the Appeal Court had no 

power to consider the weight of evidence. 

January 17. 

xxPPEAL from the County Court of Westminster to two Judges of 
the Supreme Court sitting as a Court of Appeal from the County Coui-t, 
under County Court Amendment Act, JS9^, boVic. (B.C.), cap. 10, see. 2. 
The action was for damages, charging that the defendant, who had hired 
the plaintiff's horse, had so ill-used it that it died. The trial took place 
before Boi.E, Co. J., and a jury, who found a verdict for the plaintiff 
Judge Bole refused to disturb the finding of the jury, and entereil 
judgment for plaintiff for $125. 

The defendant appealed on the grounds: 1, that the verdict wa.s 
against the evidence and the weight of evidence ; 2 and 3, that there 
should have been a nonsuit ; 4, for misdirection ; 5, that the question 
of contributory negligence in the plaintiti* in not informing defendant 
that the horse was weak in limb and a poor feeder, was not left to the 
jury ; G, that the verdict did not decide the question of contributory 
negligence. No objection in point of law was taken at the trial, except 
that there was no evidence to go to the jury. 

Robert Gassidy, for the respondent : — 

The County Caurt Amendment Act, 189^, supra, sec. 3,* excludes 
all grounds of appeal going to questions of fact or weight of evidence, 
and the misdirection complained of does not appear on the notes to 
have been objected to. The only question open is, possibly, the question 
of nonsuit, and as it appeared that there was some evidence to go to 
the jury, the Court on this appeal has no jurisdiction to inquire further. 



« (( 



3. In appsals from final judgments, decrees or orders, if the amount involved be 
under two hundred and fifty dollars, the appeal shall be limited to some question of law 
or the admission or rejection of any evidence, or for misdirection. " 
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The question of law mu8t appear to have been distinctly raised at ^alkI'm,' j. 
the trial — Smith v. Baker, App. Cas., 1891, p. 325. A nonsuit was j^n. i893 
moved for at the close of plaintiff's case, but no motion for nonsuit on 
the whole case was made. 

Yates, contra. 

Per Curiam. — The only question open to appellant, is whether there 
was any evidence whatever to go to the jury, and we think that there 



was. 



Ap})€al dismissed with costs. 



Mason 

V, 

Oliver. 



REGINA V. MORGAN. 

Criminal law — Speedy Trials Act — SubsfittUing charge at trial — Adjournment during trial 
— Dejxii*iticn9 — Evidence ofwitneM being out of Canada — Forgery. 

Per Walkem, J., on a trial uii<ler the Speedy Trialn Act. 

1 . Evidence that the captain of a schooner had cleared from a Canadian port a week 

before the trial and put to sea is insufficient evidence of his being out of Canada 
to satisfy sec. 222 Criminal Proc. Act, and his deposition taken on the preliminary 
examination refused. 

2. An adjournment of the trial to procure better evidence of the witness being out of 

Canada refused, as contrary to the spirit of the Speedy Trials Act. 

3. The prisoner having elected to be tried speedily upon the charge of forgery, for which 

he was committed to trial, and being charged and tried for that oflfence accordingly, 
there was not sufficient evidence to convict, but there was evidence upon which he 
might be convicted of obtaining money by false pretences. 

Meld, that the Crown could not then substitute a charge for the latter offence for the 
charge of forgery, upon which the prisoner had elected to be tried. 

FeV>ruary 4. 

X RIAL before Walkem, J., under the Speed t/ Truds Act, of one 
Morgan, upon a charge that he, " on the 18th January, 1893, did forge 
and utter, well knowing the same to be forged, a certain cheque upon 
the Bank of British Columbia, Victoria, for the sum of S65, with intent 
to defraud." 



WALKEM, J. 
Feb. 1893. 

Reo. 

V, 

Morgan. 



Statement. 
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MORCIAN. 



Argument. 



The piisoiier liad been committed for trial ami had elected to he 
tried speedily upon this charge. 

Evidence having been given that the prisoner had cashed the cheque 
in question, pretending that he had received it from, and that it was 
the che(pie of one H. F. Sieward, by whom it purported to be signe^l. 

Gordon E. Huvter, for the Crown, pi-oposed to put in, under section 
222 Ci'hnhwl Procedure Acfy the deposition of H. F. Sieward, taken 
before the magistrate at the preliininary examination, to show that 
the cheque was not signed by him, upon proof that he w^as absent from 
Canada : and called for that purpose Thomas RolHjrts, who deposed : 
*• I am manifest clerk at the Customs ; I know Captain Sieward ; he 
cleared from the Customs with his schooner on 28th January. The 
document produced shows the outward report of the schooner Mascot, 
from Victoria for the North Pacific Ocean — Signed, F. H. Sieward. 
master." 

Carson Downey, deposed : — I am a wxilor and know the schooner 
Mascot and her captain, Sieward. I saw him on Sunday, 28th January, 
at noon. He was on board the Mascot. He was getting under weigh. 
I was bidding him good-bye. The vessel heaved up anchor and hoisted 
sail. I then left her. I did not see her leave. I last saw two men on 
the jib-boom hoisting the jibs. Captain Sieward's son was with me, 
both on board and ashore. We came off together and went to the 
Captain's house. The vessel was not lying at her anchorage the next 
day. 

Cross-examined : — I do not know where the schooner now^ is ; I 
cannot [swear she is not in the harboui* ; I have not examined the 
harbour. 

Hunter : The evidence is sufficient to found a finding that the 
witness is out of Canada — Reg, v. Nehon, 1 Ont. Rep., 500. 

Walkem, J. — The evidence is insufficient. I cannot admit the 
deposition. The section No. 222 says: "Whon proof being given of the 
absence," etc. I cannot say that it is proved, and I cannot so find it. 

Hunter then moved for an adjournment for two days to procure 
satisfactory evidence. 

Robert Cussidy, for the prisoner : — We object to that. We should 
not be in a worse position than if w^e had been given in charge of a 
jury at the assizes, when such a course could not be pursued. If the 
Crowm take the responsibility of going into the case on insufficient 
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evidence, and fail to make a ca.se, tlie prisoner should not be remanded 
on the chance of their procuring better. The Crown should have 
asked an adjournment before the case began if they were not ready to 
go on. In order to justify the postponement of a criminal trial there 
must be a clear case of legal necessity, and there is no authority that 
in any case legal necessity can be created but by the act of God or the 
conduct of the prisoner or his frienrls (Hale, P. C, note to Reg. v. 
Windsor, 4 F. i: F., at p. 2(58), and even in a civil case a judge could 
not adjourn the trial on account of difficulty after the jury were 
charged with the evidence {ihhl, p. 871, Reg. v. RusseUy 4 Taunt., 129). 
We do not say that there is here no jurisdiction to adjourn, but the 
discretion should be exercised according to the rule governing at the 
assizes. 

Walkem, J : — 

Some definite rule should be adopted. My own opinion was that I 
ought not to remand the prisoner, and, after retiring for that purpose, 
without stating my own opinion, I put the point to the Chief Justice, 
who thought that to remand in such a case would be contrary to the 
spirit of the Speedy Trials Act. I will, therefore, refuse the adjourn- 
ment. 4 J' A J? 1 

Adjourn meni refused. 

The Crown conceded that the evidence was insufficient to secure a 
conviction upon the charge as laid, but moved to substitute the charge 
of obtaining money by false pretences. 

Argument of this question was adjourned by consent. 



WALKEM, J. 
Feb. 1893. 



Rko. 

V. 
MORO.\X. 



February 7th. 

Gordon E. Hunter, for the Crown, moved accordingly. The lesser Argument. 
charge of obtaining money by false pretences was necessarily included 
in the charge of forging and uttering the check. The forgery was the 
making of a false document, which the prisoner pretended was, and 
uttured to the prosecutor as, a true one, with intent to defraud 
thereby obtaining the money. The Crown have proved the falsity of 
the pretence and of the document, and have only failed to make out 
the actual forgery by the prisoner because of the strictness of proof 
required. Forgery is very closely allied to obtaining by false 
pretences. " If there were no special provisions on the subject many 
cases of forgery would be punishable as cases of obtaining goods or 
money by false pretences " — Fitz J. Stephen, 141 ; HarrU Criminal 
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Judgment. 



Law, 1)06. We admit that if the prisoner had elected to be tried 
speedily on the lesser offence there would be no jurisdiction to try or 
convict him for the greater — Goodman v. Reg., 3 Ont. Rep., 18 ; but, 
having elected to be tried for the greater, he is not injured by being 
convicted of a lesser offence included in it. 

Robert Cassidy, for the prisoner : — 

Forgery and obtaining money by false pretences, though allied in 
regard to the nature of the facta on which they are based, are not, as 
crimes, cognate offences, either in regard to quality, degree, or the 
nature of the evidence required to support the respective charges. 
Forgery is a felony. Corrolx)rative evidence to that of the person 
interested is also required — and the prisoner may here have assumed that 
it could not be given when he elected to be tried speedily on that 
charge. Obtaining money by false pretences Ls a misdemeanor, and 
no corroboration is requii-ed. The test is whether a jury, on an 
indictment for forgery, could, as an alternative, find the prisoner 
guilty of obtaining the money by false pretences. They could not. 
The Judge here has no more power — sec. 13, Speedy Trials Act, 
governs. The meaning of sec. 12 is not that the prisoner may be 
convicted of any charge, whether preferred against him before trial or 
not, or whether he elected to bo tried speedily upon it or not ; but 
that, before trial, the Crown may prefer against him any charge which 
the evidence given before the magistrate may appear to warrant, 
though the magistrate committed him for trial on a different charge — 
See Cornwall v. Regina, 33 U. C. Q. B., 106; also Ooodvuin v. Regina, 
supra. It makes no difference, as to the operation of the consent, that 
the charge proposed to V^e substituted is a lesser offence instead of a 
greater. 

Walkem, J.: — 

Whatever my opinion as to the merits of this case may be, I am 
clear that I cannot convict the prisoner. When he was brought before 
me to elect as to the mode of his trial, I stated to hhn, as was my duty 
under sec. 7 of the Speedy Trmla Act, that he was charged with the 
offence of forging and uttering the cheque in question, and that he had 
the option of being tried upon it speedily befoi-e me or awaiting trial 
at the next assizes before a jury. He elect-fid to be trie<l before me. 
Now, in the proceedings under this Act, there is no formal indictment, 
but the prisoner stands charged with the offence stated in the same 
manner as if there were one drawn up formally, setting out the charge 
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Reg. 

V. 

Morgan. 



stated to the prisoner. He cannot be tried for any offence with which walkem, j. 
he is not charged, or which is not included in that charge. Here I Feb. 1893. 
have proceeded to the end of the trial, and find no evidence upon which 
I can convict him of any offence included in the charge stated to him. 
It is suggested that I should convict him of a different offence, on the 
ground that the evidence adduced would support a charge for that 
offence. I am in the same position as a jury would occupy if the 
prisoner were on trial before them on the charge of forgery. I do not 
see how I can conWct the prisoner of one offence after trying him for 
another. I think a Court of Appeal would look upon that with con- 
siderable astonishment. The prisoner must be discharged. 

Prisoner discharged. 



CROFT V. HAMLIN, et id. 



DIVISIONAL 
COURT. 



** BilU of Exchange Act'' — Presenf-afion for paymeiit of note payabl^^ at jKtrticular place 1893. 

— Necesftity for am ogainM maker — Practice — Judgment under Order XIV. — Special January 18. 
endorsement — Sufficiency of. 



Cboft 
Under sec. 86 of Bills of Exchange Act^ 53 Vict. , (Can. ), cap 33, where a promissory note v. 

ia made payable at a particular place, presentation at that place must be alleged Hamlin 

and proved in order to make a cause of action against the maker. 

A special endorsement upon a writ of summons in an action to recover from the maker 
the amount of a promissory note, stated the note as being made payable at a 
particular place, but did not allege presentment. 

Upon motion for judgment under Order XIV., Walksm, J., dismissed the application 
on the ground that the special endorsement disclosed no cause of action. 

Upon appeal to the Divisional Court, Sir M. 6. BEasis, C. J., and Drake, J., affirmed 
the judgment of Walkem, J. 

Appeal from an order of Walkem, J., refusing an application to statement, 
sign judgment under Order XIV. upon a writ especially endorsed to 
recover $1,850, the amount of a promissory note made by the 
defendants, payable to the plaintifi at the Bank of Montreal at Victoria. 
The special endorsement did not state that the note had been 
presented for payment. 
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The plaintiff appealed to the DivLsional Court, and the appeal was 
argued before Sir M. B. Begbie, C. J., and Drake, J., on 18th January. 

P. aE. Irving for the appeal . — 

The eases upon the English Statute do not apply, the words of the 
English Statute being that " where a promissory note is in the bocl3^ 
of it made payable at a particular place it must be presented at that 
place (in order to render the maker liable). In any other case present- 
ment for payment is not there necessary in order to render the maker 
liable." 

The effect of the Canadian Statute, 53 Vict., cap. 33, sec. 86 : 
" Where a promissory note is in the body of it made payable at a 
particular place it must be presented for payment at that place. But 
the maker is not discharged by the omission to present the note on the 
day that it matures. But if any suit or action is instituted thereon 
against him before presentation, the costs thereof shall be iu the 
discretion of the Court. If no place of payment is specified in the 
body of the note, presentment for payment is npt necessary in order 
to render the maker liable," is that presentation may be made at or 
before the trial, subject to the question of costs. 

The bracketted words in the English Act, " in order to render the 
maker liable," being omitted, it is not in Canada necessary to prove 
presentation in order to maintain an action against the maker of a 
promissory note, whether made payal>le at a particular place or not. 

D. M, Ehevts, Q. (7., contra. 

Sir M. B. Begbie, C. J.: — 

The oiuission in the Canada Statute of the bracketted words may 
have been due to the opinion that they were unnecessary. In fact, 
the curtness of the Canadian enactment acids, I think, to its emphasis: 
" Where a particular place for presentment is named in the body of 
the note, it must be presented at that place." Any addition to that 
could only weaken its effect. The provision which immediately 
follows has, I think, been misunderstood by Mr. Irving. It is not 
that the maker is not discharged by failure to present at the special 
place of payment, but on the exact day of payment. And if there be 
any force in the maxhn, expressio unius est exdusio aUerius, the 
express conservation of the maker's liability, notwithstanding the 
holder's disregard of the day, would seem to emphasize the previous 
enactment, that his disregard of the place of payment is fatal to his 
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right to sue. It follows that presentment at the proper place, or facts divisional 
excusmg such presentment, must be averred and proved in the plead- 
ings, if there are pleadings, and if judgment be desired under Order j^u^p„ jg 
XIV., then it must be endorsed on the writ; according to all the ~ ~ 

cases from SpincUer v. Grellet, 1 Ex. Rep., 884, <lown to Frukauf v. v. 

Gi^o&veyior, 8, the Times L. R., 744; and see Bidlen and Leak, 4th ^^^^^ 
Ed., 108, and authorities there cited. More v. Paterson, 2 B. C, 302, 
was referred to, but that differed from the present in two respects. 
On the one hand there was no special place mentioned for present- 
ment for payment, but, on the other hand, it was an action by the 
holder of a note against an endorser, and the due presentment and Judgment. 
notice of dishonour were held necessary endorsements on an applica- 
tion under Order XIV. However, it is perhaps right to call atten- 
tion to the observations on another point in that case, as to the 
nece&sity for re-service of a writ when the endorsements have been 
so altered as to make it, in fact, a new writ. This appeal will 
be dismissed in the usual way, but w'e can save the plaintiff the 
necessity of a separate application for leave to amend the endorsement, 
and we give leave at once. 

Drake, J., concurred. 

Appeal disviissedy vjitk leave to amend the Aj*ecial evdarsemevt. 
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IN THE COUNTY COURT OF VICTORIA. 



BEQBIE C.J. 



March, 1893. 

Rt 
Kwoso Wo. 



Re KWONG WO. 

Liquor lictnse — Summary conviction, — Appeal — Practict — Jurisdiction — Evidence — 

Construction of wordA ** spirituous liquor.** 



Statement. 



Upon an Appeal to the County Court from a summary oon viction, expressed to be for 
selling spirituous liquors by retail without a license, contrary to the Statute in 
such case, etc., and to a certain Municipal By-law, fining and ordering the 
defendant to pay $50.00, and in addition $75.00 as the amount payable for such 
a license : 

Ptr Sib M. B. Beobie, C. J., sitting as a County Court Judge— 

The following objections were over-ruled : — 

(1.) To the jurisdiction. 

(a.) That the conviction was not returned to or before the Court upon the 

appeaL 
( b. ) That the deposit as security for the appeal had not been returned. 

(2. ) That the By-law referred to in the conviction, exercising the Statutory power 
given to the Municipality by the Municipal Act, 1892, sec. 204, snb-s. (3), to issue 
licenses for the mode of liquor selling charged, and to levy and collect by means 
thereof an amount not exceeding $75.00 for every six months, was not proved. 

It was Held : 

(3. ) That an appeal from a conviction is a proceeding de novo, as if the information 
were then first brought to be tried. 

(4.) That section 208 of the Statute supta, providing : **No person shall sell * * 
liquors * * by * * retail, and no person shall use, practice, carry on, or 
exercise in the municipality * * any trade * * or business described or 
named in section 204 and the sub-sections thereof, without having taken out and 
- had granted to him a license in that behalf, under a penalty not exceeding * * 
$250.00 * * together with the amount which be should have paid for such 
license, which * * penalty shall for the purposes of recovery * * be held 
to be one penalty," made it an oflfence to sell liquor by retail, without a license 
in that behalf, independently of whether a By-law providing for the issue of such 
licenses and fixing the amount of fees thereon had been passed or not, and that 
the appeal could proceed, as a hearing de novo, for such statutory defence. 

(5. ) It appearing upon such hearing that the liquor sold was intoxicating, but no 
evidence being given as to its having been produced by distillation, that the 
evidence was insufficient to sustain a charge of selling spirituous liquor. 

(6. ) That the absence of proof of the By-law would have been fatal to proceedings by 
way of certiorari and motion to quash the conviction. 

Appeal to the County Court of Victoria from a conviction dated 

the 24th day of January, 1893, whereby Kwong Wo (the appellant) 
yras convicted of having, "at the City of Victoria aforesaid, on or about 



II.] BRITISH COLUMBIA REPORTS. 337 

the 14th tlay of January, 1893, sold by retail spirituous liquor, to wit: beobie, c.j. 
one quart bottle of s]iirituous liquor in a store otlier than an inn, March, 1893. 
saloon, ale or beer house, or other house of public entertuinient, situated /?g 

on Government Street in the said city, without havin*^ taken out and K.^o^'« ^^^«- 
had granted to him, the said Kwong Wo, a license in that behalf^ 
contrary to the statute in that case made and provided and the Receniia 
Bi/-f.au\ lS89j of the said City of Victoria," and the said Kwong Wo 
was thereby ordered to pay the sum of $50, and in addition thereto the 
sum of $75, the amount of fee payable for such a license, and in default 
thereof imprisonment for the term of three months. 

The convicting magistrate, though notitie<l of the appeal, had not 
returned into the County Court the conviction appealed from, or tlie 
<leposit made by the appellant under section 77, Summary Convictions 
Act, 18S0. 

C, J, Prior for the convicting Justice and the City of Victoria : 

The appeal should be dismissed. This Court cannot proceed to hear 
the appeal till the conviction appealed from is before it. Till it is 
made to appear to the Court that the appeal is duly lodged, the juris- 
diction to hear, or adjourn it, will not attach — Trotters Appeals from 
Convict lovs, p. 54 ; Reg. v. Alkn, 16 East, 333 ; Ryer v. Plows, 46 U. C. 
Q. B., 206, per Osler, J. ; Paley on Convictions, 5th Ed., p. 367. The 
Court can only look to the record of conviction returned by the con- 
victing justices — Trotter, supra, at p. 55. If the mtigistrate, after 
receiving notice of the appeal, fail to return the conviction, whereby 
the party is prevented from prosecuting his appeal, he is liable to an 
action for special damages — Prosser v. Hyde, 1 T. R., 414; Ex jxirte 
Hayiranly 3 B. & S., 546. See Summary Convictions Act (Can.), 
sees. 77 and 85, from which sees. 71 and 81* Summary Convictions Act 
(B. C), 52 Vic, cap. 26 (1893), are copied, with mere verbal variation. 
The decisions on the Canadian Act therefore apply. 



KoTE — ***81. Every Justice Ijefore whom any person is summarily tried, shall 
transmit the conviction or onler to the Court to which the appeal is herein given, in and 
for the district, county, or place wherein the offence is alleged to have been committed, 
l>efore the time when an appeal from such conviction or order may be heard, there to be 
kept by the proper oliicer among the records of the Court ; and if such conviction or 
order has been appealed against, and a deposit of money made, such Justice shall return 
the deposit into the said Court ; and the conviction or order shall be presumed not to 
)iave been appealed against until the contrary is shown." 
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BEfiRiE, (;. .1. H. D. Helmcken for the appellant: 

. A \c\, rpj^j^ j^ ^^ hctiring de noro, and it is iin material whether the original 

^*'i conviction is befoi-e the Court or not. It is a re-opening ab initio of 

the prosecution at the instance of the defendant. If it is necessiiry to 
found the jurisdiction of this Court that the original convictio* shonM 
be returned before it, we will jisk an a'ljournnient to obtain it. The 
default is not that of the appellant. 

Prior : There is no power to adjourn, as the adjournment must be 
by indorsement on the conviction — Stivu Con. Acts, sec. 71 (/^) B. C, 
and sec. 77 (e) Can., sttj)ra; Reg. v. Allen, supra, 

Helnicken : That provision is not imperative, but directory merely — 
Reg. V. Reml 17 Ont. R., 1<S5. 

Per Ciirlani : Objection to jurisdiction overruled. 

The prosecution then called evidence in support of the charge, and 
the defendant called evidence on his own behalf. The prosecution did 
not prove the Revenue By-l<t.a\ 1S89, referred to in the information. 

Arguinent. Hehncken : The appeal must be allowed, and the information 

dismissed. The charge is that of infraction of the By-law, and there 
is no power to substitute another charge on the appeal, but merely to 
amend formal defects in the charge as laid. 

The jurisdiction of this Court is (sec. 80, Siun. Con. Act, Can.) ; sec, 
7(i, ^uvi. Con. Act (B. C.) to "hear and determine the charge or 
complaint on ivhich such conviction has been had or made, upon the 
merits, notwithstanding any defect of form, or otherwise, in such 
conviction ; and if the person charged * is found guilty, the 
conviction * shall be affirmed, and the Court shall amend the same 
if necessary." 

Prior, contra : The words m the information and in the conviction, 
" and the Revenue Bg-law, i<y6\9," after the words " contrary to the 
Statute in that case made and provided," are surplusage * The 
offence was fully provided for by Manicipalities Consolidation Act 
(B. C), 189.?, 55 Vic, cap. 33, sees. 204 (e) and 208. Though it is not 
competent to this Court to convert the charge into one under a diffeixsnt 
enactment to that under which it falls as originally drawn, yet the 
Court ma}' entertain the appeal, and upon conviction amend the charge, 
in accordance with the case made on tlie evidence — McKenna v. Powell, 
20 U. C. C. P., 394. 
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Hebnclceu, in reply : There is no offence witliout proof of the By-law. "^^ '"'^* ^ "^' 
The Statute, sec. 208, ])rohibits selling liquor without a license in that ^^'"'^^' ^S^'*^- 
tehalf. The Statute, sec. 204, suh-sec. (3)*, merely empowers the City A'e 

to provide for a license in that behalf, not to exceed $7o for every 
six months. Till such license is provided sec. 208 does not apply, 
for there is no license iji that behalf which could be taken out. 
There is no evidence that the liquor sold was spirituous liquor. 

Sir M. B. Beobie, C. J. : — 

No doubt section 81 ought to have Ihh'u complied with. The Judgmeut. 
conviction and the deposit money ought to be here. That may show 
great negligence in the prosecution and be very wrong; but why 
should it stay the defendant's appeal from being heard ? It is possible 
that the conviction when produced may refer to the By-law ; indeed, 
it must, if the sentence included the J575 mentioned in the i?ci'e7iuc 
By-law. And it is true, I cannot take judicial notice of that By-law. 
I cannot of myself say whether that $75 be a proper sum or not. It 
is also true that the information does allege an offence against a By-law ; 
and hence again it is argued that I cannot upon this appeal sustain the 
conviction unless the By-law is produced. But I think that the Statute 
does not so strictly confine me to the regularity or sufficiency of that 
conviction. By section 76 of the Samviary Convictions Act, 1889, I 
am to hear and determine "the charge or complaint on which the 
conviction was made on the merits." And I think that this informa- 
tion discloses an offence against the Statute itself (the Municipalities 
Act, 189!, section 208), quite irrespective of any By-law. " No person 
shall sell spirituous or fermented liquor by wholesale or retail * * ♦ 
without having taken out a license in that behalf, under a penalty of 
S250." Then section 204 tells the man where he can get a license, 
who may grant it, and the schedule gives the form (not a very proper 
form it is true). All this can be done without refei*ence to any By-law. 



*204 (3.): "Every municipality shall, in addition to the powers of taxation by law 
conferred thereon, have the power to issue licenses for the purposes following, and to 
levy and collect, by means of such licenses, the amounts following : (3.) In City munici- 
palities, from every person * * who sells, ])arter8, or traffics, by retail, in fermented, 
spirituous, or other liquors, in a shop, store, or place other than an inn, ale, Ijeer-house, 
or other house of public entertainment, in quantities of not less than a reputed pint 
Iwttle, at any one time to any one person, and at the time of sale wholly removes and 
takes away the liquor in (|uantities of not less than a reputed pint bottle, for each house 
or place where such vending is carried on, not exceeding seventy-live dollars for every 
9ix months." 
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BEOBiE, c. J. That same section 204 docs also, it is true, empower the Corporation 

March, 1893. to charge a fee for a license ; but the amount of the fee has nothing to 
/^e do with the prohibition in section 208, and, therefore, no By-law 

KwoNo Wo. showing the amount of fee is necessary to be proved in order to 
establish n breach of the prohibition. 

If I had now to examine the validity of the conviction as on a 
certiorari, Mr. Hebivhens argument would hold good ; it would Imj 
essential to prove the By-law ; for the magistrate's sentence refei's to 
the amount of the fee, which is only definable by by-law ; and the 
sentence is part of the conviction, and every part of the conviction 
must be justifiable in law, and shown to be so before me. A conviction 
is a whole, indivisible ; it cannot be good in part and bad in part. 
Therefore, if I were examining the conviction as on certiorari, the 
non-production of the By-law would be fatal to the respondent. But 
I am, by .section 7G, to neglect all such matters, and to try the case de 
novo, on the merits, as if the information were now brought first to be 
tried before myself. Now, the information, omitting a great deal of 
verbiage, in express terms charges the defendant with having on each 

Jutlfcment. ^^^ ^^'^ several days, *' unlawfully sold by retail spirituous liquor, to 
wit, one quart bottle of spirituous liquor," in a store in Fisgard Street, 
without a license. I omit the words referring to the By-law. This 
charge enunciates an offence against section 208, irrespective of any 
By-law. And the evidence satisfies me that the defendant did on 
Saturday, January 14, sell one of the bottles produced, and the other 
bottle on the 15th of January, without any license, in his shop on 
Fisgard Street, and so within a municipality. 

One objection by Mr. Hehncken was, that there was no proof that 
these bottles were quart bottles (as alleged in the information), or even 
reputed quart bottles. I rather suspect that they are not ; they seem 
not of greater capacity than an Imperial pint. But by virtue of the 
videlicet in the information I ctxn strike out the words about a quart 
lx)ttle. There remains the clear charge of " selling by retail " ; and I 
decline to require the evidence of an expert to demonstrate that each 
of them contains leas than two gallons, and so a sale of them would 
be a sale by retail under section 204, sub-section (4). But, then, no 
evidence whatever was given either here or before the magistrate, that 
the contents were " spirituous liquor," /. c, liquor whose strength is 
obtained by distDlatioU; as distinguished from fermentation. The 
expert merely stated that he had gauged them and found them of 
34'' . 7 strength. He admitted that some wines go 1 >eyond this, but did 
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BEOBIE, C. J. 



not seem much informed on the point, which is singular in a custom 

house official — for the Canadian custom house tariff provides for duties —^^^ ' * ' 

on wines up to the strength of 40", and it would be a matter of some ^ ^^^ „r 
, ^ *^ ' KWOXG Wo. 

sui*prise if these very Lotties had been classed at the custom house 
heiX3 as spirits. The British tariff goes even higher : it lays an even 
rate on wince up to 42°, and a special extra rate of 3d. per gallon on 
wines for every degree above 42"*. It is matter of common knowledge 
that wines come from Spain and Australia having a natural unfortified 
strength above 36° ; and Trinity College audit ale is probably stronger. 
It is therefore impossible to assume that the contents of these bottles 
are spirituous, merely because they show a strength of 34° . 7. Even 
the Canadian tariff does not deny that wine, /. «., fermented liquor, 
may have a strength, by fermentation, above 40° ; but in the interest 
of the revenue it provides that wines of that strength are to pay duty, 
not on the wine, but on the spirits they contain, and which can readily 
he extracted by distillation. 

The magistrate's attention does not seem to have been directed to 
this, that the only offence charged was a sale of spivltn ; that there are 
many intoxicating preparations which are not spirits, and that not one 
of the witnesses before him ever thought of calling the stuff* spirits, or 
anything but wine. There are very many liquors called ** wine " 
besides those from the fernjentation of grape juice. The Germans call 
cider " apple wine," and the ancients called beer '' barley wine," 
besides the numberless domestic and chemical compounds. 

I believe a little inquiry will show that the liquor, the subject of 
this investigation, is prepared like beer. The ground of my decision, 
however, Ls that there is not the least evidence that it has been distilled 
or at all connected with distillation. I say nothing as to what would 
be the result if the contents were shown to be whiskey diluted down 
to 34° . 7. 

If it be urged that if the defendant did not sell spirits, he at least 
sold a fermented liquor, which is equally within the Act, the answer 
is that he is not charged with that offence. New milk and cream 
contain butter, but a conviction for stealing a pound of butter evidently 
could not be maintained upon evidence showing that the prisoner had 
stolen a gallon of cream, though many pounds of butter could be 
extracted from it. 

If there were a jury here, under section 73, Sum, Con. (Can.) Act, 
section 78, I should feel compelled to direct an acquittal. I think the 
same result should have been on the evidence in the Police Court, 
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BEGBiE, c. J. therefore tlie conviction must be quashed. But it is only proper to 

March, 1893. allow Mr. llelmcl'pn to remove the impression on my njind that the 

^g defendant has infringed the Act, unless he produces some evidence 

KwoNo Wo. that the defendant was duly licensed, or that he required no license to 

sell this stuff, or was not responsible for the sale of it. I shall not 

allow him any costs. 

Conviction qucunhed vnfhout costs, the deposit to he returned. 



BOLE, Co. J. 



March, 1893. 

YOUDALL 
V. 

Douglas. 



Statement. 



Judgment. 



YOITDALL ;•. DOUGLAS. 

CoAta — Taxation — Svalt — Procedure — Rctronpectitt. hf/ij<Iation. 

Upon taxation ot costs, it aj^peared that some of the items had reference to proceedings 
taken before the introduction by Statute of a new scale of taxation, and others to 
proceedings taken since the introduction of the new scale. 

Held, per Bole, Co. J., sitting as local Judge of the Supreme Court, overruling the 
Registrar, that the introduction of the new scale of costs was legislation in regard 
to procedure and had a retrospective effect, and that all the items must be taxed 
upon the new scale. 

xVPPEAL from decision of the Registrar upon a taxation. 
E. A, Jenns for the appellant. 
A. J. McColl, Q. C, contra. 

The facts sufficiently appear from the judgment. 
Bole, (Co. J.), L. J. S. C. : — 

This suit was entered in and carried on through the past year, and 
was continued in 1893, the judgment being finally given a few days 
since. The successful party applied to have costs taxed under the 
new rules, which came in force January 1st, 1893. The Registrar 
held on taxation that such of the costs as were incurred prior to 
December 31st, 1S92, must be tiixed according to the old scale, and 
such as were incurred since the new scale came into force must be 
taxed according to it. 
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The (juestion for my decision is whether those costs which are bole, co j. 
incurred prior to 31st December, 1892, sliall be tiixed according to Marcb, 1893. 
the old or new j-cale, tlie now rules being silent on the question. Youdall 

Having regard to the rule laid down by Lord Blackbuux, in j.^'' 

Gardver v. Lucas, 3 App. Cas., G03, I think it is perfectly settled that 

if the Legislature intended to frame a new procedure, i. e., that instead 

of proceeding as formerly provided you should in future proceed in 

another and a different way, then, clearly, the settlenient of by -gone 

transactions must be conducted according to the new form of procedure. 

Alterations in the form of procedure are always retrospective, unless 

there is some good rejuson oi* other why they should not be. Now, the 

taxation of costs has been, by Reg. v. Loiuhm, ChaiJuini and Dover Ry^ 

Co., L. R., 3 Q. B., 1 70, 37 L. J. Q. B., 428, decided to be ;'a proceeding ;" and J"^?'"^'^*- 

further, having regard to Brown v. Burdett, 37 Ch. D. (C. A.), 207, and 

Todd. V. Union Bank of Canada, G Man. L. R., 457; Wright v. Hafe, 

30 L.J. Ex., 40; Afforney-Genend v. *S///er/^ lOH.L. Cas.,704; Freeman 

V. MoyeSy 1 Ad. & E., 338; Barn v. Carv(dho, ibid., 883; Kimbrag 

V. Draper, L. R„ 3 Q. B., KiO ; higs v. London <fr S. W, Ry., L. R., 4 

C P.,' 17, I am of opinion that the taxation of costs being a matter 

of procedure, the new rules must be taken to be retrospective, and 

that the costs incurred prior to 31st December, 1892, should be taxed 

according to the scale laid down in new rules, and I direct the said 

costs to be taxed accordingly. 

Appetd aflotved. 



In re AH GWAY, ej' parte CHIN SU. begbie,c.j. 

IfalHa^i CorpuM — Custody of lufanf — Affidavit — TransJntion /ram df^wueut^ famfuat/f — j^ la-i*^"^ J^^* 

Endi- n ce — A dm isHibUity. /^g 

The Court will not interfere by habfCiM rorpn^ to take an infant out of the custody of "^" uway. 

a 2)erjon not lawfully entitled thereto, for the purpose of enabling a x)erson equally 

unentitled to obtain possession of it. 
An affidavit drawn up in a language not understood bj* tho deponent cannot be read 

in Court, it must be drawn up and sworn to in the language of the tleponent, 

but a sworn translation of it may be read. 

jlVi OTION for a writ of habeas corpus. 

H. D, Helmcken moved for a rule nisi for a writ of habeas corpiLSy Statement. 
directed to the managers of the Chinese Home, commanding them to 
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BEOBiE,c. J. produce the body of Ah Gway, a Chinese girl, alleged to have been 

March, 1893. forcibly seized by them and detained from the custody of Chin Su, 

^^ " the applicant. In support of the motion lie proposed to read the 

Ah Gway. affidavit, drawn up in English, of the applicant, who, counsel stated, 

did not understand English, but that the affidavit had been read over 

and explained to her in her own language befoi-e it was sworn to. 

Sir M. B. Beobie : This is not adini.ssible. I am told that the 
contents were translated to her before she swore to their tinith. That 
is not at all the proper method, she being quite unacquainted with the 
English language. The affidavit should be written in Chinese and 
read to or by her, and sworn so : then a sworn translation of that will 
be used on the application to me. Obviously, by the inverse method 
now proposed the deponent may be made to swear to mattei-s she 
never intended, and it would be very difficult to maintain an indict- 
ment for perjury in case of false statements. The application may U^ 
renewed. 

Statement. H. D. Helmcken afterwards obtained the rule nisi upon an affidavit 

in the language of the deponent, of which a sworn translation was 
read, stating that Ah Gway was her niece, daughter of her sister, a 
resident in China. This sister had lately lost her husband, and being in 
poor circumstances had entrusted her daughter, the infant in question, 
now about fifteen yeara old, to applicant (wdio was then on a short 
visit to China, but who had, with her husband, long resided in British 
Columbia) for nurture and education, until marriage, the infant being 
alleged to be betrothed to a young man in China. The infant arrived 
here accordingly with applicant and her husband in December last. 
In January, Ah Gway was taken out of applicant's house, where she 
was then residing, and placed under the charge of the manager of the 
Home ; and the present application was with a view to having her 
restored to the custody of applicant and her husband. He now moved 
same absolute. 

Fell, for the managers of the Chinese Home, opposed the motion : 
The infant, being produced in Court, deposed that she had never known 
her mother or any parent ; her earliest recollection was of being under 
the care of a woman in Shanghai, who did not profess to be her mother. 
Some years ago this woman handed her over, she believed in consider- 
ation of a sum of money, to another woman, who carried her to Canton 
and who, in Canton, handed her over (again supposed for a money 
consideration) to Chin Su, the present applicant She denied all 



II.] BRITISH COLUMBIA REPORTS. 845 

knowledge of her alleged betiotlial and refused to return to the HK^mE c.j. 
applicant. ■MHrdT.lsos. 

Rev. Mr. Ganlener, the chaplain, and the matron of the Home, both " 
depased that no manner of force or restraint was now placed upon the An (iwAv. 
movements of the infant ; that she could leave the Home at any time, 
and although Chin Su or other strangers were not allowed unlimited 
lilKjrty of Jiccess, still she might see and converse with the infant 
at all reasonable hours, in the presenc(j of two other Chinawomen, 
residents there. 

Mrs. Morrow, the matron of the Home, de})ose(l that she was ready, 
if the mfant were restored to the Home, to give her undei talking to 
maintain and educate the infant during the next five yeni*s, or until 
she could be placed out in a suitable situation of service or otherwise, 
to the satisfaction of a Judge of this Court. 

Sir Matthew B. Beobie, C. J. : — 

The writ of habeas corpas has for its immediate object one sole Judginent. 
condition: There must be somebody unlawfully detained in custody; 
otherwise the application has no ratio exisfewli. Here, in point of 
fact, there seems to be no restraint, lawful or unlawful, of any pei*sonal 
liberty. What is complained of is, an interference w^th Chin Su's 
claim to the sole custody of the infant. It doi\s not appear tliat any 
person has a valid claim to that custcxly. Nobody can have a valid 
claim except the father, or a duly appointed guardian ; or some pereon, 
as a schoolmaster, to whom the infant has by proper authority been 
confided or apprenticed. Even assuming Chin Su's statements to be 
true, viz., that Ah Gway is her niece, confided to her by her widowed 
mother for education, etc., that would hardly give Chin Su the absolute 
right for which she contends, or any legal rights at all over the infant's 
person. The authority of a mother, and especially of a widowed 
mother, over the person of her infant child, has in England been 
greatly extended by Stat. 49 Vic. (Imp), cap. 27, sees. 5 and 9. And an 
English widowed mother could certainly select for her child a school or a 
mistress, with whose exclusive custody no person would be permitted to 
interfere. But I am not aware that this legislation has been adopted in 
Canada^ or what is the state of the law in China, and there would 
1)6 some difficulty in satisfactorily ascertaining that a Chinese widow 
possessed similar authority, or had legally deputed it. This Court has of 
course jurisdiction on a proper application to appoint a guardian who 
would have exclusive control ; but no such application is before me. The 
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REGBiE, c. J. Court, however, always considers what is the most advantageous 

March, 1893. course for the infant to pursue. And in the presence of Mi-s. Morrow's 

jip undertaking, and the infant's own wishes (very emphatically niani- 

Aii (;wAY. fested), I must decline to order the writ to issue. In fact, what I am 

asked to do is to remove her from one unauthorized custody, where 

she desires to remain, and where, I think, her hest interests are lodged, 

and deliver her over to another custody equally unauthorized, where. 

I feel siu'e, she could not l)e retained except by physical means, and 

where she would he exposed to risks from which she is at present 

protected. The writ will, therefore, be refused ; but looking to the 

circumstances under which the original change of domicile is alleged 

to have been effected, and which are not contiadicted or explained, I 

shall refuse it without costs. 

Applicdfion refio^ed trithoiit cof^ts. 



Statement. 



DIVISIONAL PARKS V. BLACKWOOD. 

COl'RT. 

April 13th. Prarfin—IlcfimKt' Itaclc by DinHloitaf Court to Kujtftly eritknrt uccfsAftry to flfCh<ion of 

— motion for a neir triaJ — Rule 4M^ — Evidence. 

Parks 

V. The Divisional Court, upon a motion for a new trial, being of opinion that there was 

Blackwood. no evidence upon which the damages asseiUied could be calculated, directed 

A further enquiry as to such damages, and adjourned the motion in the meantime. 

Motion by defendant by a new trial. 

The action was tried before BoLE, Co. J., sitting as a L(X5al Jud^-e of 
the Supreme Court, without a jury. 

The plaintiffs claim was for breach of contract, whereby the 
defendant, owner of certain lands, agreed to take the plaintiff' and his 
wife to work for him upon such lands for the period of one year, the 
the profits to be divided in equal shares; the plaintifi' alleging that 
before the end of the year the defendant had turned the plaintiff' and 
his wife off' the premises and prevented them from completing their 
part of the contract. 

The defendant pleaded, justifying under a clause in the agreement 
providing that in the event of a breach of any of the conditions in the 
agreement he was to have the option of terminating the contract, and 
alleging breach. 
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The Judge, at the trial, found all the issues in favour of thi? plaintiff, ^^J^'^I^if "^'^ 
and assessed the damages at J?400. ^ "Tr;:;,, 

^ ^ . , April 13tn. 

The grounds of the motion were, that the verdict was against the 

weight of evidence, that there was improper admission of evidence, '^^^^ 

and that there was no evidence upon which the amount of the damages Blackwood. 
could be calculated. 

The only evidence upon the question of damages consisted of 
expressions on the part of the plaintiff that he would not have been 
turned off in the manner described for $500, and other general 
expressions as to the extent to which he considered himself injured ; 
but there was no specific evidence as to the amount of profits which 
the plaintiff would have made had the agreement been carried out ; 
or any evidence upon which a calculation could be made as to his 
damages for the breach of the contract. 

The motion came on for argument before Drake and Walkem, JJ., statement, 
sitting as a Divisional Court, on 13th April. 

Thornton Fell for the plaintiff. 

A. C. Brydone-Jack for the defendant, 

Walkem, J. : — 

The Judge at the trial was the sole judge as to the credibility of the Judginent. 
witnesses, and his finding upon the issues should not be interfered with 
unless the Court are perfectly clear that his decision was erroneous. 
There is nothing in the objections as to the improper admission of 
evidence. 

Upon the question of damages, there is no evidence upon which 
they could have been properly estimated. The verdict cannot be 
sustained. The Court will not, however, re-open the (question of the 
findings of the learned Judge upon the issues, but, under Rule 44G, will 
direct the present motion to stand over for further consideration, and 
direct an enquiry as to the amount of damages sustained by the 
plaintiff, to be taken before Bole, Co. J. 

Drake, J. : — 

It would appear from the judgment of Bole, Co. J., that there must 
have been some evidence, going to the measure of damages, not con- 
tained in the Appeal Book. I do not think that the judgment that 
there was a breach of the contract is against the evidence. I agree 
with Walkem, J., that, though there is evidence of damages, there is 
no evidence before us upon which the amount of such damages can be 
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DIVISIONAL estimated. How, then, must we (l(»al with tlie matter ? A new trial 
coruT. 

— — • is an expensive proceediiif^. In my view, the judgment is right, except 

April lotli. - , i»i *ix I 1 1111 

- - upon the tpiestion ot damages, and I agree that tliere should be an 

AKKs enquiry directed, under Rule 44(), to be taken before BoLK, Co. J., as 

Hlackwooi). to the amount of damages. This motion will stand, in the meantime 

to come up for further consideration ; and the question of costs will 1)C 

reserved to he then dealt with. 

Onlf'i' ill red huj further enqw'n'ij as to (hiDiagcK, heftn'e BoLE, C^o. J. 



DIVISIONAL 

(!()rRT. 



May, 1893. 

Iai Yux Co. 

r. 

Bli'm. 



Statement. 



Juflgtnent. 



TAI YUN CO. r. BLUM et al. 

])iriittomU Court — JiwistHrfiou — /»V/*/i.-<a/ of ex jtartc afuJiralion -ApjM-af, 

There in no appeal to the Divisional Court from the refusal of an ex jtarti- application 
for leave to issue concurrent writs of summons against defemlants, who arc 
citizens and resiilcnts of the United States, as such application is not an interlo- 
cutory matter within sec. 60, Supreme Court Act. 

Semhie.y Such a])plication is not a proceeding in an action. 

xVPPEAL to the Divisional Court from an order made by Sir M. B. 
Begbie, C. J., dismissing an ex parte application by the plaintiffs for 
leave to issue ccmcurrent writs of sinnmons against all the <lefendants 
and to serve notice thereof on two of them, who are citizens and 
residents of the United States of America. 

The appeal was heard on April 15, before Crease, Walk em and 
Drake, JJ. 



May 1.'). 



A. P. Liixtini for the appeal. 

Walkem, J.: — 

This is an appeal from an order made by the learned Chief Justice, 
dismissing an application by the plaintiffs foi* leave to issue concurrent 
writs against all the defendants, and serve notice thereof on two of 
them, who are citizens and residents of the United States — the third 
defendant being within the jurisdiction. The appeal is brought under 
O. LVIII. Rule 11 (No. ()80), which is as follows : "Where an ea- jmrfe 
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application has been refused by the Court below, an ai)[)lieation ***J1J5\?}jt'^^' 
for a similar purpose may be made ex jftute to the Full Court, ., ~~t:,,„ 

if Sitting, or to the next Divisional Court." This rule can only be - " 

applied in this Court to matters witliin its juris<liction ; and that ,, 

juris<.liction is limited by section (50 of our Sapreme Court Act to a I^J^i'm. 
jurisdiction — concurrent with that of the Full Court — "in hiterlocutory 
matters, including the granting of new trials." The application before 
us is clearly not an " interlocutory matter." It is not a proceeding in, 
but Ls one antecedent to an action — not one between writ and judgment, 
or after judgment, as in Smith v. Coivell, 6 Q. B. I)., 75 ; and hence it 
is intituled " in the matter of a proposed action." There is a wide 
distinction between procedure and jurisdiction, as pointed out by the 
House of Lords in the well known case of Attoniey-General v. Sillevc 
10 H. of L. Cjls., 704. Our Rules of Court are framed for the purpose 
of carrying out the Supreme Court Act, and cannot override or extend^ 
its enactments — per BiiFrr, L. J., in Loiupnan v. A\/.< 3 C. P. D. at p. 156, Jiniginent. 
A jurisdiction, whether orighial or appellate, must be conferred by the 
L«?gislature — Cooknf// v. Anderson, 32 L. J. Chy., 427, and Attij-Uen, 
V. SUlevi, supiu. The distinction between proceedings in an action 
ami " in a matter not being an action," is well understood and is recog- 
nized in the rule which immediately precedes the one under discussion. 
It ha.s been suggested that we might deal with the application as one 
of first instance, and as having concurrent jurisdiction with the learned 
Chief Justice in that respect ; but apart from other reasons, which are 
clearly against such a course, it is sufficient to say that whether the 
application be by way of appeal or of first instance, the want of 
jurisdiction precludes us from dealing with the matter at all, as it is 
not of an interlocutory character. We can therefore make no order 
" in the matter of the proposed action." 

Che.\se and Drake, JJ., concurred. 

Order refused. 
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Argument. 



Judgtiiciit. 



WILSON r. PERRIN. 

Prarfin Orth r LVIII.^ liiilv lo — ApfnaJ ~ Sfvnrity for ao-^ifn — JuriMlictioii. 
Ildd, per ISEcmt:, C. J., Crkase and Walkkm, JJ., overruling Drake, J.— 

An application to the Divisional Court for a new trial is an appeal within tlic meaning 
of Orilcr LVIIL, Rule 15, and a Judge has, under it, jurisdietion to order the 
appliavnt to give security for costs of the moticm. 



Appeal from an order of Drake, J. 



The action was for false imprisonment. The plainiifi' recovered a 
verdict and judgment and Issued execution, which was returned niiUa 
bona. On examination as a judgment debtor, it appeared that the 
defendant had conveyed certain property to his brother shortly before 
judgment, and had no nieans or property in his own name. 

Defenihint made a motion to the Divisional Court against the venlict 
and judgment, and for a new trial upon the ground of misdirection, 
improper reception of evidence, and that there was no evidence that 
the defendant caused the arrest of the plaintiff. 

The plahititf moved in chambers, before Drake, J., upon summons, 
for security for his costs on defendant's motion to the Divisional Court, 
under Order LVIII., Rule 15, (1)84) : " Such deposit or other security 
for the costs, to be occasioned by any appeal, shall be made or given 
as may be directed by the Full (Wrt or a Judge" And Onler LIX., 
Rule 8, (089) : " Order LVIII. shall, as far as applicable (as to notices 
of appeal or otherwise) apply to appeals to the Divisional Court." 

H, Barnard, for defendant, showed cause, contending that the 
motion for a new trial was not an appeal within the meaning of the 
rule, and that there wtis no power to order the defendant to give 
security for costs. 

Hubert Ckissii/f/y for plaintiff* contra. 

April 14. 

Drake, J. : — 

It appears to me that if a notice of juotion is simply for a new trial, 
which, of coui-se, can only be grounded upon certain circumstances, e. g., 
that the verdict is against the weight of evidence, misdirection, improper 
admission of evidence, etc., it is not intended that security for costs 
should be allowed. It is possible that the notice which the defendant 
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Muy, 1803. 



lijis mvcn in tliis matter i^oes beyond a simple notice of motion for a divisional 

new trial, and may be considered, in fact, an appeal notice ; if so, it 

cannot be dealt with by tlie Divisional Court. The Divisional Court 

cannot deal with appeals from judf^ments of the Court below in matters ^^ ^^f**^ 

of this kind. It can oidy deal with a motion for a new trial ; Jind, as Pkkhin. 

far as the notice of motion jjoes beyond that, it may be struck out. 

Upon a motion for a new trial simply, I do not think the Court should 

onlcr security for costs — Ifeclsehcr v. Crossleij, ISOl , Q.B., 224; Walkllv 

V. Johns, 7 T. L. R., 181. Rule 089 reads, " Order LVIII. shall, as far 

a*s applicable (as to notices of appeal and otherwise), * * Ji-pply to 

all appeals to Divisional Court." I do not think a motion for a new 

trial can be held to come under the description of a " notice of api)eal." 

Su ViDions iliHV defied. 



From this judgment the plaintiff appealed to the Divisional Court, 
and the appeal came on for argument, and was partly heard before 
Sir Maithew B. Begijik, C. J , and Walkkm, J., on April 20th, when 
further argument \vas ailjourned, and the appeal was reargued before 
the same Judges, together with Ckease, J., on May 18th. 

Robert CuHHidt/y for the appeal : 

The defendant's motion to the Divisional Court is a motion by way Ai.gm„ent 
of appeal within the meaning of the rules. The common law motion 
iigainst the verdict and for a new trial, to the Court in which the 
action was pending, sitting in bane, might not be an appeal in the 
strict sense of the teiin ; but all motions to the Divisional Court here 
are appeals, the Divisional Court, as such, having a purely appellate 
jurisdiction. The defendant's motion asks that the judgment below be 
set aside ; it also, in ettect, asks a final judgment for defendant since 
it submits that there w^as no evidence to connect the defendant with 
the arrest, an<l, under Rule 44(), upon motions for new triaLs, the 
Divisional Court has all the powers of the Full Court to revei-se the 
judgment below, and give a final judgment. The cases of Ileckscher v. 
Crosaley, 1891, 1 Q. B., 224, and \\\ilklin v. JoIhih, 7 T. L. R., 181, are 
distinguishable, as in England the Divisional Court is not given power 
to grant security foi* costs on anjr appeals to that Court, while here 
the effect of Rule 089 is to give our Divisional Court that power upon 
all appeals to it. Defendant's contention is that *' all appeals or other- 
wise" means only appeals from interlocutory orders, which, in his 
construction, are the only appeals to the Divisional Court. 



Mav. 1893. 
r. 
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iMviKioNAL The iK)Wur coiil^l not liav** l>ecii intended to lie applicable to appeals 
from interlocutory ordei-s only, as it i.s not usual to jjrant security for 
costs on such ajipeals, but was intended to coyer such motions as the 
present by way of appeal from yerdicts and judgments on the main 
Tkhkin case. The general rule is that poyert}' is no bar to a litigant: there 
is an exception in the case of appeals, because the appellant has had 
the benefit of a decision, and so an insohent party is not excluded 
from the comts, but only prevented, if he cannot find security, from 
dragging his opponent from one court to another — Per BovvEN, L. J., 
in (^otrell V. Tiujloi\ 31 Ch. 1)., at p. 38. Apart from the provisions of 
the rule, there is an inherent jurisdiction in the Court to order a party 
t<; give security for costs. 

A. E. McPliilUpH and (/. //. lifinuinf, contra. 

May 22. 

Sir MArrnKw B. Bkcujie, C. J:-- 

. I This case, an ai)j)eal from a decision of Mr. Ju.stice Drake, at 

Chambers, has twice been argued before us at considerable length. 
On the first argument, before Mr. Justice Walkem and myself, when, 
though we did not disagree, yet we could not exactly agree ; and, in 
view of this, and of Rule ()88a, of 1893, and in view also of the great 
importance of the general (juestion, we directed a second argument to 
be had l)efore ourselves, with the a^ssistance of Mr. Justice Creask. 
And havhig discussed between oui-selvcs the various clauses in the 
Statutes and General Orders, and considered more narrowly the only 
English case which really deals with the matter, we have been able to 
come to a unanimous conclusion, perhaps on shorter grounds than 
might have been anticipated. 

The (juestion is merely whether the Divisional Court, or any Judge 
thereof, has powei*, wdien an unsuccessful defendant is applying for a 
new trial, to order security to be given by him for the costs of such 
application. Wilson, the plaintiflf', having obt-ained at nisi ^>/'ii<^, before 
myself and a jury, a judgment against Perrin for §650 and costs, 
Perrin, in due course, gave notice of tui application to the Divisional 
Court to set aside the verdict and judgment and for a new trial. 
Wilson, thereupon on grounds which he deemed special and sufficient, 
applied to Mr. Justice Drake (being one of the Judges who might sit 
on that Divisional Court) for an order that Perrin should give security 
for the respondent s cost^s of the application. 

Mr. Justice Drake, without entering into any consideration of the 
propriety of the application, or the special circumstances alleged by 
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the plaintiff, refused, in fact, to entertain it at all, on the OTound of divisional 

COURT 

want of jurisdiction considering that an application for a new trial ' 

is not properiy an "appeal," tlioiigh very much in the nature of an *^* 
appeal ; that by Rule 689 of 1893, the Divisional Court, and the judges Wilson 
thereof, have expressly given to thcnj the same powei"s as the Full Pebrin. 
Court, and the judges thereof, but that those powers, as to security 
for costs, are by Rule 684 limited to the costs occasioned by an 
"appeal" to the Full Court, which designation, he held, is to be 
construed strictly, and that the powers of the Divisional Court, and 
judges, as to security for costs of an "appeal," must also be deemed to 
be confined to " appeals," strictly so termed, and of which there are 
many instances, e. g. all appeals from interlocutory orders ; and finally, 
that in the case of Heckadter v. Crossley (1891), 1 Q. B., 224, the Court 
of Appeal in England, which has now exclusive jurisdiction to entertain 
these applications, refused to order security for costs. The difference 
between the jurisdictions here and in England is this, that whereas up 
to 1890 the Divisional Court alone had jurisdiction to order a new 
trial, exclusive jurisdiction was in that year given by 53 and 54 Vic, 
cap. 44, to the Court of Appeal, but here the Full Court alone had Judgment, 
jurisdiction up to 1885, and in that year the Divisional Court was 
created, with not substituted but concurrent jurisdiction over all 
interlocutory matters, " including the granting of new trials ; " and in 
1888, cap. 46, sec. 10, with " all the powers and authorities held and 
exercised by the Full Court in such matters, including the granting of 
new trials." Now at that time, 1885, the Full Court had, by Rule 
412 of General Orders, 1880, which deals with all appeals (expressly 
including appeals, from interlocutory orders), power to direct " such 
deposit or other security to be given for the costs to be occasioned by 
any appeal " as might be thought fit '* under special circumstances." 
The Legislature which created the Divisional Court in 1885, as above 
stated, and empowered it in 1888, must be taken to have been aware 
of the powers belonging to the Full Court ; and by the sections above 
quoted, invested the Divisional Court with all those powers, expressly 
including the case of an application for a new trial ; invebted the 
Divisional Court, therefore, with the power of requiring security for 
the costs of such an application, and that power has never been 
expressly taken away. All these enactments are most conveniently 
dealt with by referring to the Consolidated AdSy 1888, 33-59, et seq. 

Neither do we think that this power is inferentially taken away by 
the new Rules of Couit, which came into force on the 1st of January 
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last. Rule 689 does not, as the argument for the defendant requires, 
in any manner limit, or even describe, the powers of the Divisional 
Court. It merely states that, so far as Rule 684 (among other rules 
in Order LVIII.) is applicable and shall apply to all appeals to the 
Divisional Court. Rule 684 says that in all *' appeals " to the Full 
Court, security for the costs of appeal may be required. Now, there 
is strong ground for holding that the term " appeals " includes appli- 
cations for a new trial. 

1st. These are, in fact, the most important of all matters which the 
Divisional Court deals with by way of review : 

2nd. They are generally termed " appeals to the Divisional Court," 
and an Act of Parliament loquitur ad vulgus, and these rules are 
equally with the Statutes for general information, i. e., the terms used 
are to be taken to mean what they are generally understood to mean : 

3rd. By section 6 1 of the Consolidated A cts, 1888, c. 3 1 (a re-enactment 
of 48 Vic. B. C. (1885), c. 5, s. 3), all matters brought before a Divisional 
Court are expressly termed appeals ; and this section has always been 
held to include these applications, and to limit the time within which 
they are to be brought. But, in short, the term either includes them or 
it does not. If it does, then clearly by the joint operations of Rules 684 
and 689 of 1893, the Divisional Court may order security for the costs of 
the application. If it does not, then there is not a word either in any 
Statute or General Order to weaken the exprcvss enactment of 51 Vic, 
B. C. (1888), cap. 4, sec. 10, and the Rule 412 of 1880, the abrogation of 
these rules, as from the first of January last, cannot have the retro- 
spective effect of depriving the Divisional Court of the pow^ers with 
which it was furnished by the Legislature in 1888! It is as if that 
Rule 412 had been repeated in the Statute of 1888. 

But the matter appears, in fact, quite clear when we examine into 
the real nature of what was done in Heckscher v. Crossley. It is, in 
fact, a very clear authority for the existence of the power. The Court 
of Appeal having been only invested with jurisdiction over applications 
for new trials in 1890, this was the first case in which application was 
made that the appellants should give security for costs. The Court at 
once accepts the jurisdiction, but the Master of the Rolls said as this 
was the first case before them in which security had been asked, they 
would wish to follow on the lines pursued by the Divisional Court, so 
as not to introduce a new practice, and would therefore consult the 
Judges who usually sat in Divisional Courts. This alone shows that 
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the Judges of Appeal thought that they had the power, but were divisional 

merely deliberatinfj how they should exercise it. And what did these " 

Judges report ? That they had no po\v(T to order security ? Not at ! L 



all; but that they do not oidur security "as a general rule," clearly Wilson 
implying that when there are special circumstances, they would accede Pkbrin. 
to the proposal. That is, it implies that it possesses the exact powers 
expressed in the old Rule 412, of 1880. 

We are, therefore, clearly of opinion, both on principle and authority, 
that the learned Judge had power to order such security as he might 
deem proper if there were special circumstances rendering such an 
order, in his opinion, proper. He had a discretion which he has not 
exercised. We, therefore, allow the appeal, and refer it back to him 
to inquire whether there are such special circumstances, and, if he finds 
in the affirmative, to fix the nature and amount of the security. The 
defendant must pay the costs of this appeal. We make no order as to 
the costs of the original application. 

Walkem, J : — 

Concurring as I do in the judgment of this Court, as delivered by judgment, 
the learned Chief Justice, I desire to add a few words expressive of 
my view of Heckscher v. Crossley. By our Rules of Court of 1880, 
which were confirmed by Statute, motions for new trials were assigned 
to the Full Court, which answers here to the Court of Appeal in 
England. The Full Court, therefore, had, from the first, authority in 
cases of appeal to require the appellant to give security for costs ; and 
the person moving for a new trial would surely be an appellant in the 
Court, and his application be one in the nature of an appeal. The 
Imperial Legislature having, as stated, given the Court of Appeal in 
England exclusive jurisdiction with respect to motions for new trials, 
thereby placed such motions on the same footing as appeals, for there 
are no restrictive words to the contrary in the Statute. The ratio 
decidendi in Heckschei* v. CrossUy, was not that the Court had no 
power to order security for costs, for it seems to have assumed that it 
had ; but that it would be advisable to adhere to the former " general 
rule" of the Divisional Courts, which exacted no security. The 
question, therefore, of applying the Appeal Court practice or not was 
regarded as one of discretion, and on that basis the decision was 
apparently given. 

Our Full Court, it seems to me, has therefore always had this 
discretionary power, and as our Divisional Court has now concurrent 
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DIVISIONAL jurisdiction with that Court with respect to motions for new trials, it 
becomes necessary to establish a practice that will be uniform and 
common to both Courts, which we may well do, as the present Bench 
consists of a majority of the Judges who would constitute either Court ; 
otherwise the practice would be left uncertain and to conflicting 
opinions between the Full Court, consisting as it must of at least 
three Judges, and the Divisional Court, constituted as it may be of 
any two Judges. A system of practice that might be expedient in 
England might be inexpedient here ; hence our Rules of Court, framed 
as they have been from the English rules, have in many respects been 
more or less modified in order to adapt them to our own exigencies. 
The responsibility in cases like the present being cast upon us, we 
have been enabled, and I think fortunately, to come to a unanimous 
conclusion that the granting of security for costs should be left to the 
discretion of both of our Appellate Courts, subject, of course, to well- 
known judicial rules. Speaking for myself, I make these observations 
to explain why I, for one, venture to depart from the course adopted 
after due consideration by the Court of Appeal in England. 

Crease, J., concurred. 



Judgment. 



Appeal allowed, and application referred hack to Drake, J. 
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THE " CUTCH." BEGBIE,L. J. A. 

CotUition—NavigalioH Act—ArtklcH 16 and 20— Party to blame. April, 1893. 

The **CuTCH** 
The steamships J. and C. cleared from the same wharf at Nanaimo Harbour at about 

the same time, the J. first. Each backed from the wharf in a direction different 

from the other, and each executed a mana3uvre in the harbour for the purpose of 

making exit to the sea by a narrow channel between an island situated at the 

mouth of the harbour and a shoal, and approached its entrance and each other in 

directions convergent and almost at right angles, the J. being on the starboard 

side of the C. The relative courses and speed of the vessels were such that unless 

altered by one or the other a collision was imminent. Both vessels kept their 

courses, but a few seconds before the collision took place, the C. stopped and 

reversed her engines, notwithstanding which she struck the J. , which was then 

crossing her bow, forward of amidships, almost at right angles. 

Held, 1. That the J. was not an overtaking ship within the meaning of Article 20, or 
bound to keep out of the C.'s way. 

2. That the C. had the J. on her starboard side, within the meaning of Article 16, 

and was bound to keep out of her way. 

3. That the C. was solely responsible for the collision. 

-Action for damages for collision between the steamship "Cuteh " g. . 
and the steamship "Joan." The trial took place on 26th and B7th 
April, before Sir Matthew B. Beobib, L. J. A., with Lieut, Masters, 
R N. (H. M. S. " Garnet"), and Lieut. Nugent, R. N. (H. M. S. "Cham- 
pion "), as assessors. 

G, E, Pooley, Q. C, for the owners of the " Joan," the plaintifis. 

E, V. Bodwell and P. ^. Irving for the owners of the " Cuteh," the 
defendants. 

The facts and arguments fully appear from the judgment. 

28th April, 1893. 

Sir Matthew B. Begbie, L. J A. : — 

This case has been somewhat embarrassed by the different views y , 

/ ^ Judgment. 

taken of the facts by the witnesses for the plaintiffs and defendants ; 
a difference not altogether unprecedented in the case of maritime 
collisions, and naturally accounted for by the well-known, though 
unaccountable, sympathy that every man feels for the vessel in which 
he happens to be ; by the suddenness and unforeseen nature, in general, 
of all collisions ; and by the erroneous views too often taken by the 
masters of vessels, of their own rights and of the rights of others, 
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BEOBiE,L.j.A. The evidence, which has occupied the Court nearly eleven hours on 
April, 1893. two days, refers whoDy and entirely to events which, in fact, from 



The"CuTCH" firs^ ^ 1^*^^» were commenced and concluded in eight minutes of time 
on the morning of November 19, 1892. 

A great deal of contradictor^' evidence was given upon a preliminary, 
and I think an immaterial point, viz. : which of the two colliding 
vessels was the first to leave the wharf ; the master and mate and 
some passengers aboard the "Cutch" alleging (what she also insists 
upon in her preliminary act) that the ** Cutch " was clear of the wharf 
at which they had both peacefully lain all night, i. e., had all her lines 
thrown off before the " Joan." Upon this point, however, I am quite 
clear that they are all in error. Nominally, perhaps, and for a moment, 
two of the "Cutoh's" lines were the first removed from the mooring 
pile ; she had come into the wharf on the 18th, later than the " Joan," 
and her head and spring lines were thrown over the " Joan s," so that 
it was necessary to remove them in order to let the "Joans" lines go* 
and that is what the wharfinger says he did, but he immediately, and 
as soon as ever he had lifted the "Joan's" lines, replaced the "Cutch's** 

Judgment. lines on the pile ; and he says he cleared the "Joan" first, and that he 
saw her completely detached from the wharf, although quite alongside 
of it, before he cast off the last line of the "Cutch," and while the 
"Cutch" was still swinging to hor stem line. Other quite independent 
witnesses (Mr. Thompson and Mr. Jensen) also saw from the shore 
that the "Joan" was free while the "Cutch" was still fast Now, in 
weighing these contradictory statements, we must consider that the 
wharfinger's business was to free these lines ; that none of the defend- 
ants* witnesses handled or could have handled the "Cutch's" ropes, or 
could probably have seen exactly what the wharfinger did with them, 
or could have seen the "Joan's" lines; that all the defendants' witnesses 
were either crew or passengers on board the "Cutch," and so liable to 
the mysterious sympathy already attested to ; and that the wharfinger's 
statement is supported not only by the "Joan's" crew, but by inde- 
pendent witnesses. I am quite clear that the "Joan" was the first to 
get clear of the wharf And the chief conclusion I drew from all this 
evidence of the defendants was, that they placed great reliance upon 
the point which vessel cast off first (which I consider quite immaterial 
as regards the actual collision), and imagined that it gave them priority 
of right of entry into the South channel (by which both vessels 
proposed to leave the harbour), whereas that would depend entirely 
upon the subsequent manoeuvres of the two vessels ; and I think this 
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erroneous notion of right probably influenced the subsequent conduct begbie,l.j.a. 
of the '* Cutch" and the views of her master. And the positiveness April, 1893. 
with uvhich the " Cuteh's " witnesses swore to these things, which could xhe "Cutch" 
not have been within their own knowledge, and as to which they were 
cleai-1 V in error (although there is no suggestion against their firm 
belief that they were right), very much impairs the force of their 
statements upon other points which they believe they saw. 

The defendant's case is that .she got clear of Gordon's wharf before 

the ** JToan," and so obtained a prinia facie right of priority of leaving 

the ha.rbour. by such channel as she might select ; that she was the 

first t>o get into the open harbour, and was making at a moderate 

spfee<i for the South channel, as the leading ship, with the "Joan" on 

her starboard quarter, when the latter exerting her full power overtook 

t'le ** Cutch," and, making for the wrong side (viz., the port side), of 

the South channel, for which they were both bound, threw herself at 

^^^ sjDeed on the " Cutch s " bow, who was actually reversing her screw 

^ ^^ciitiigate the force of the collision which the extraordinary conduct 

^' t'lxe *'Joaii" had rendered inevitable; the ** Cutch" being thus 

enfcii-^ily innocent, and the "Joan" guilty of various infractions of the 

-^^^ioles of the Navigation Ad-. As an overtaking ship she ought to Ju<igme'*<^- 

^^^ kept out of the " Cutch's way (Art. 20). There being risk of 

^*^*ision, the "Joan" ought to have slackened her speed (Art. 18). 

^^^'^over, the " Joan," intending to leave by the South channel, ought 

*^^.ve left by the south or starboard side, and was guilty of gross 

^^^^c>nduct in endeavouring to get to the north side (Art. 21). 

all this there are several answers. In the first place, it is clearly 



'*^*"^ out, in the opinion of myself and assessors, that the "Cutch 



11 



not and that the " Joan " was, the first to leave the wharf. As 

. ^^^^dy intimated, the mere fact of casting loose did not confer on 

P ^ ^ X vessel the unqualified right of being the first to take the channel. 

^ ^ whatever expectations the " Cutch " founded on her supposed 

f! ^^^^^^ity were founded on a complete misconception of the facts; and 

'^ double error, both of the facts and of the rights founded on these 



probably influenced the subsequent conduct and belief of the 
..^^^"^^-^r. In the next place, from a very careful measui-ement of 
"*^ nces and bearings, as given by the defendants themselves, quite 



irr- 



, ^^^fcctive of the plaintiff*'s witness, or of the natural probability of 

^2ase, the assessors have come to the conclusion that it is quite 

-^ T^^::>S8ible that the " Joan," which was always on the starboard hand 

^tie " Cutch," could ever have been abaft her beam ; and therefore 
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BEG BiE,L. j.A. that the "Cutch's" second contention that she was the leading vessel 
April, 1893. at the start for the South channel, is equally devoid of foundation. 

The"CuTCH" It is true, some of the passenger witnesses of the " Cutch," and one or 
two others on board, were of opinion that the " Joan " was at the 
commencement of their course abaft the "Cutch's" beam; which would 
make the "Joan" a following or overtaking ship within Art. 20. But 
the times and distances and bearings given by the master and other 
skilled witnesses on the "Cutch" (the defendants' own witnesses) 
quite contradict this ; though it would, of course, be possible that in 
turning and twisting in the neighbourhood of the "Babcock" she 
might momentarily have turned her quarter towards the "Joan." 
That would have been an accident merely ; but we are of opinion that 
it never did so happen ; and that in fact during all her manoeuvres in 
the harbour she had the " Cutch " forward of her beam. And then 
when we look at the plaintiffs' witnesses — they produce three who are 
quite independent of either ship — Mr. Thompson, Mr. Jensen, and the 
mate of the " Quadra," who all agree as to the relative position of the 
vessels, viz., that the "Joan" was, from the time when the ** Cutch" 
first began to move her head towards the South channel, always nearer 

Judgment th^n the " Cutch " to that channel. And the probabilities of the case 
are so great in the same direction that it would require the greatest 
unanimity of testimony to make one believe that the " Cutch " could 
ever have been the leading ship. She had on leaving the wharf eight 
points, an entire right angle, to make good more than the "Joan," 
before she could head for. the channel. On backing out it would 
manifestly be her natural manoeuvre to turn her stem through the 
north towards the west as well as she could, and that the curve so 
described would probably carry her to the north much further than 
the point assigned by her master, and, indeed, according to the time 
and rate of speed given by him, very nearly to the position assigned 
by the plaintiffs in the chart submitted by them, leaving the " Joan " 
several points forward of the beam ; but even from the point indicated 
by the defendants on the charts submitted by them — not, as I have 
said, borne out by the times and rates of speed sworn to by their own 
master — and supposing (what is incredible, and contrary to the 
evidence) that the "Joan" remained stationary all that time off the 
north end of Gordon s wharf, she would still be forward of the 
"Cutch's" beam, and therefore entitled to have way given to her, 
under Art. 1 6, and not bound to give way to the " Cutch," under Art. 
20, as contended by the defendants. But it can be mathematically 
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proved that the theory of the "Cuteh" as to the conditions of the begbie.l.j.a. 
actual collision is entirely baseleas. It would be mathematically April, 1893. 
impossible that the ** Joan," throwing herself at the rate of ten knots xhe^CuTcn" 
per hour across the bow of the "Cutcli," nearly stationary, as the 
defendants' witnesses would appear to s^iggest, could cause the injuries 
descidbed and not disputed, viz., a cleft nearly perpendicular to her 
beam. If the injuries were occasioned, as the defendants contend, the 
rent would extend in a direction from the stem of the " Joan '* towards 
her stem, and would be mainly external, without much penetration. 

But if two vessels of nearly equal size and speed, of equal momentum, 
collide at an angle of about 45°, the injury will extend inwards into 
the vessel that receives the shock, in a direction nearly pei*pendicular 
to her beam. This will be apparent on drawing the necessary diagram 
so as to show the resultant thrust ; the impetus of the recipient being 
exactly represented by an equivalent thrust in the direction opposite 
to her motion. That is to say, the injury inflicted and shown to have 
been suflTered by the "Joan," is exactly explained by the plaintiffs 
account of the position and speed of the vessels, though their witnesses 
did not seem to understand that ; and is quite irreconcileable with the 
circumstances suggested by the defendants. 

Neither is there any force in the defendant's contention that the Judgment. 
"Joan" ought to have entered the South channel close on the starboard 
hand, and to the southward of the mooring buoys^ Art. 21, and that it 
was improper navigation for her to attempt to pass to the north of the 
buoys. If the " Cutch " were, as the defendants contend, the leading 
vessel, surely it was equally her duty to make for the southward of 
the buoys ; but she was herself making for the north side. In fact, I 
am advised that on the evidence and the statement of the practice, it 
is a reasonable and proper course of careful navigation, having regard 
to the risk of lines from the buoys to the wharves, and other matters 
to pass to the north of these buoys, especially when another vessel is 
lying between the mooring buoys. Neither vessel was in fault in this 
respect. I believe the " Cutch" did, in fact, go to the starboard side 
of the channel, south of the buoys, after the collision. 

The " Cutch," therefore, we consider to be in fault, under Art. 16, 
which throws upon her the duty of keeping out of the way of the 
'• Joan." Even if the " Joan " had been utterly mismanaged, had been 
steering a wrong course, it was the duty of the " Cutch" to keep out 
of her way ; to take all possible precautions to prevent a collision. 
Now, what precautions did she take ? None whatever, except stopping 
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BEOBiE, L. J. A. and reversing her engine two or three seconds before impact, when 
April, 1893- such a stoppage could produce no sensible effect ; and, in fact, two 

The^'CuTCH" independent witnesses, who were watching the proceedings, decidedly 
declined to believe that the *'Cutch" ever stopped her engines at all. 
Yet the "Joan" must have been in sight, and the possibility of a 
collision evident, if the " Cutch " had any sort of a look-out (and if she 
had none, she is again in fault) from the first moment that she began 
her forward progress, especiaUy if, as some of her witnesses say, that 
was only about 300 feet off. It is possible, of course, that the master 
of the "Cutch" had no eyes for anything but his rival, the "City of 
Nanaimo," just disappearing with a few minutes* start. If so, that 
again makes him in default. A master cannot claim to be blameless 
if, being on deck, he fails to see a vessel of his own size right ahead, 
and her own length off. 

But there is another section which imposes on a colliding ship a 
duty which seamen generally eagerly accept as a privilege, requiring 
no Act of Parliament to command them to assist fellow seamen in 
distress, but which was entirely neglected on the present occasion. I 
refer to Sec. 10. In the absence of a reasonable excuse, he is to be 
taken to be in default. Now, what is the reasonable excuse put 
Judgment. forward? That the "Joan" did not whistle. But there was no 
evidence that she could whistle. The force of the blow was so great, 
and on such a part of the ship as to burst the steam gear and drive 
all the engineers from below, the steam escaping in clouds. The 
master of the "Cutch" says he saw nothing of this, which seems 
almost incredible, but, if true, it shows that he was not in a state of 
attention properly to conduct the navigation of any ship ; and the 
accuracy of all his disculpatory observations may be questioned if he 
did not observe this. His other excuse is that thei'e were other ships 
not far off; but they were at anchor, and otiose; he was on the spot, 
with all his crew in hand. Life might have been at stake. If the 
"Joan" had drifted ashore she might have been a total loss, at all 
events much more extensively injured. As it was, she was only 
brought up on the edge of the flat, and made fast to the black buoy 
on the south side of the channel, drifting helplessly in high wind 
across the tail of the middle bank, while the " Cutch " went straight 
on in full chase of her rival, the "City of Nanaimo." I am bound by 
this section to say that it alone fixes the consequences of the collisioii 
as being due to the default of the " Cutch," 
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But then, was the "Cutch" alone in default ? Upon this point Mr, beg bie,l. j.a. 
Bodivell urged Art. 18, which says that every steamer approaching April, 1893. 
another so as to involve risk of collision shall slacken speed, or stop The "Cutch" 
and reverse if necessary. Now, as to this, it is to be observed that 
the whole of these rules are intended to prevent collisions, if possible ; 
and that it is the most mischievous pedantry to insist on a literal 
compliance with a rule when such compliance would increase the 
probability of a collision. Now, the position of the "Joan" was this : 
She was making, probably as fast as she could, though she had perhaps 
not acquired full headway, for what we think was a proper way of 
entering the South channel. She saw the "Cutch" coming down on 
her port bow, probably not quite so fast as herself, but yet fast. She 
would say, "'Cutch' has, under Art. 16, to keep out of my way, she 
will probably slacken speed, perhaps pass under my stem, though she 
seems, like myself, to prefer to make for the north side of the mooring 
buoys. If I slacken speed, under Art. 18, I shall very likely run into 
her. If she keeps on as at present and I slacken, I shall certainly run 
into her, and then I shall be liable for damages ; I should be in default 
under Art. 22. Much my best plan is to keep my course according to 
that Article; if * Cutch* slows down I shall get abundantly clear.'" judgment. 
And I am advised that reasoning is founded on good and careful 
seamanship. 

I therefore declare the defendants' ship, the " Cutch," to be alone in 
default, and that the "Joan" was not in any default, and there will be 
the consequent condemnation as to damages and costs referred to the 
Registrar and Merchants to ascertain the amoimt of damage. 

I cannot conclude without some observations as to the very serious 
consequences of allowing several steamers to leave the wharves, 
especially in narrow watera, at the same hour. In time of war, when 
two belligerents are in a neutral harbour, they are never permitted to 
leave together, nor, I believe, until after a period of 24 hours. In the 
present case the "Cutch" and the "City of Nanaimo" are not in one 
sense belligerents. They do not fire red hot bullets or shell at each 
other, but they run the manifest risk of inflicting on each other, or on 
innocent neutrals, as the present case shows, quite as important damage 
and loss, both of property and life. Two steamers colliding in the 
Gulf, or bursting their steam chests, may settle their differences quite 
as substantially by going to the bottom with all their cargo and 
passengers as they could possibly manage it with the most improved 
projectiles or explosives. And although it was in evidence that thes^ 
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BBQBiE,L.j.A. vessels ncvcr race — that is forbidden by the Pilot rules — ^yet it was 
April, 1893. ingenuously confessed that they never meet without seeing which of 
The**OuTCH" ^^^ can go the fastest. This the Harbour Master can hardly prevent. 
But a fine of $200 upon any master who leaves this confined wharfage 
until some small interval — eight minutes is, according to the present 
case, far more than is necessary — say five minutes after the other ; or 
even $10 on the wharfinger who throws off a line earlier, might be 
effective. 

Judgment for plaintiff. 
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HARPER VS CAMERON. 



CBEA8B, J. 



Estoppel — DefauU Judgment — Waiver — LuneUic — Contract — Fraud — Practice — Res ig92 
Judicata — Pleadinff — Evidence — New Trial — Rule 674- 

Action to cancel promissory notes as being obtained by defendant, without ^ 

consideration^ from plaintiff, while he was, to defendant's knowledge, court. 



1893, 



of unsound mind and incapable of transacting business; and to set 
aside a judgment by default of appearance obtained Dec. 10, 1888, in an 
action by defendant against the plaintiff upon the notes. ^^^' ^^* 

The jury found that the plaintiff, at the time of the contract represented by the Harpsr 
notes in question, was of unsound mind ; (2) That the transaction was not fair v. 

and bima fide ; (3) That there was no consideration ; (4) That the transaction was Oamsron. 
without deliberation ; (5) Without independent advice ; (6) That the defend- 
ant at the time of making the notes was aware that the plaintiff was of unsound 
mind. The jury alao stated that they were all for a verdict for the plaintiff. 

nx>on motion for Judgment, held : 

(1.) That the plaintiff was not estopped by the default judgment in Cameron 
V. Harper. 

(2.) That the issues were not res judiccUa by a decision in chambers, in Cameron v. 
Harper affirmed by the Divisional Oourt, refusing to set aside the default 
judgment and admit plaintiff to defend and set up in that action the plain- 
tiff's case herein. 

(3.) That the answers and general verdict of the jury included a finding that the 
plaintiff was in fact non compos mentis at the time of and ever since the trans- 
action impeached, and that he was consequently not estopped by conduct. 

(4.) A finding by inquisition of the insanity of the plaintiff was not a 
necessary preliminary to this action. 

Upon motion for new trial and appeal. 

Per Bbqbis, 0. J., Walkem and Drake. J. J. (Sitting both as a full court 
and Divisional court). Judgment of Grease, J., affirmed. 

(2. ) The verdict of a jury should not be disturbed as being against evidence unless 
it is one which the jury on the evidence could not reasonably have formed. 

(3.) An action lies to set aside a judgment in another action. 

(4.) Where documentary evidence is rejected at the trial, and the propriety 
of the rejection is not made a ground of appeal, the court will not allow 
that evidence to be read on appeal as fresh evidence under Rule 874. 

^5.) Per Walkem, J. — Insanity once established is presumed to continue. 

(6.) Per Drake, J. — ^Where a contract is attacked the defence of ratification 
must be pleaded to admit evidence of ratification. 



M 



OTION for Judgment. The Action, which was tried before Statement. 



366 BRITISH COLUMBIA REPORTS. [Vol. 

cRBA8B,j. Crease, J,, with a Special Jury, was for a Declaration that 

1892. certain promissory notes, dated 18th November, 1887, for 
Jan- 16. $20,000.00, $10,000.00, and four for $5,000,00 each, made by 

DIVISIONAL *^^ Plaintiff, payable one year after date to the order of the 

COURT. Defendant, and which were substituted for a note of same 

1893. tenor and date made by plaintiff to defendant for $50,000.00, 
August 18. were obtained by Defendant by fraud and without considera- 



Harpkb ^^on, and while the plaintiff was, to the knowledge of the 
*• defendant, of unsound mind, and for an order for the delivery 

Oambron. , 

up of same to be cancelled ; and for an order to set aside a 

judgment obtained by the defendant in default of appearance, 

for $50,029.00 debt and costs, in an action brought by him on 

the 28th. November, 1888, against the plaintiff to recover the 

amount of the said notes, and also to set aside all proceedings 

under said Judgment, and for repayment by the defendant to 

the plaintiff of $20,000.00 realized and paid over to him by the 

Receivers appointed under the Judgment. 
Statement. 

The judgment by default, in Cameron v. Harper was signed 

on tenth December, 1888. The following proceedings were 

also had in that action : 

On 18th. December, 1888, upon affidavit showing that all the 
available property of the plaintiff herein was mortgaged and the 
equitable estate alone outstanding, Sir M. B. Begbie, C. J., made 
an Order appointing two Receivers by way of giving to defend- 
ant herein equitable execution upon the said Judgment. 

On the 14th January, 1889, the Receiver being about to effect 
a sale of certain mining shares, the plaintiff herein, by his 
counsel, intervened, and filed affidavits resisting the sale, and 
the Chief Justice, before whom the matter was heard, made an 
order directing a sale on the terms offered by the proposed 
purchaser, whereupon the plaintiff appealed from that order to 
the Divisional Court, which dismissed the appeal. 

On the 15th. May, 1889, the defendant Cameron obtained an 
order authorizing the Receivers to sell the real and personal 
estate of the plaintiff herein, under said judgment. 

On the 12th. July, 1889, the Chief Justice made an order, on 
consent of solicitors for both plaintiff and defendant, for the 
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sale by the Receivers by auction of a flour mill, part of the assets creabk, j. 

in their hands under said judgment. 1892. 

On S-tli. August, 1889, the Chief Justice made an order, on J*^- 1^- 



hearing" counsel for both parties, postponing the sale of said flour divisional 

.^■m COURT. 

mill. 

1893. 

On XTth. August, 1889, the Chief Justice approved of the August 18. 
tender of one Galpin for the purchase of the whole of the re- 



mam.mg real and personal property in the hands of the Re- ^, 
ceivers, at a sum not exceeding $225,000.00. Cameron. 

On 26th. August, 1889, the plaintiff having appealed from the 
last mentioned order to the Divisional Court, the said court 
disnaissed the appeal. 

^^ the 12th. February, 1890, Matthew Warmsley, the 
plaintiff's next friend herein, filed a petition in the Supreme 
Court, setting forth that the plaintiff herein was then and 
had fox some time previously been of unsound mind, and praying 
'^^ B. commission de lunaiico inquirendo and certificate there- ™®" ' 

under, and the said petition was shortly thereafter heard before 
tne Chief Justice and dismissed. 

^ the 15th May, 1890, the plaintiff herein obtained a 
sunarxiong in the said action of Cameron v. Harper, calling 
^P^xx the defendant, the plaintiff therein : " To show cause 
y tte judgment signed herein on the 10th day of December, 
^» should not be set aside and the defendant be at liberty to 
PP^^r and defend this action on the ground that the promissory 
J^otes the subject matter of this action were obtained from the 
^^^^ant when he was in an unfit state of mind," and in sup- 
port; of that application there was filed an affidavit of the plaintiff 
^roi^r-fc^ containing the following allegations : 



^* That on or about the 1st day of July, 1884, I received 

s^A?'OTe kick on the head from a horse which injured my brain 

^ ^® to deprive me of the use of my mental faculties, and I 

^^a-ined in that condition for some time thereafter, and, up to 

^^ date, I have not wholly recovered from the effects of the 

saia Icick. 

^- That the notes sued upon herein were obtained from me 
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CK«ABB, J. by means of false representations. The plaintiff succeeded in 

1892. making me believe that shafts had been sunk on Lightning Creek, 

Jan. 16. from the town of Stanley down to the shaft of the " Eleven of 

DIVISIONAL England," but that the inflow of water was so great that it 

COURT, could not be kept dry or worked without a drain tunnel, and 

1898. qIqq succeeded in making me believe it was worth millions, 

August 18. stating it to be worth $5,000,000.00, if I could only get a lease to 

Habfkr work it. 

Oamebon. "7^ While of unsound mind and incapable of understanding 
the consequences of my own act, as the plaintiff well knew, I 
gave the note for $50,000.00, partly in consideration of his said 
information, and partly under the impression that he was 
entitled to a half interest in the lease. 

" 9. Subsequently, in or about the year 1886, the plaintiff said 
he wanted to get some money and wanted to hypothecate the 
note and would be able to do so if the note was broken up into 
Statement, gujaUgp sums, and, still being of unsound mind, as the plaintiff 
knew, and induced by the plaintiff's representations that the 
mining ground was valuable, I gave the notes as requested, 
which are the notes sued on herein, and on which the said 
judgment was obtained. 

" 10. That the said mine was worthless, and I verily believe 
the plaintiff knew that his information as to its great value 
was false at the time of giving it to me, and that he did so 
knowing my weak condition mentally, with the view of getting 
me to sign the said notes, &c. 

Also an aflidavit of Dr. J. 0. Davie, stating : 

" 1. That in or about August, 1884, I was medical attendant 
of Thaddeus Harper who was at that time suffering from the 
effects of a severe kick on the head from a horse which injured 
his brain so as to deprive him of the use of his mental facul- 
ties, and he continued in that condition for some time thereafter. 

" 2. That said Thaddeus Harper is still suffering from the 
effects of the said accident to the best of my judgment." 

And an affidavit of Dr. Helmcken in almost the same terms, 
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alleging that the kick from the horse '' deprived him of the com- 
plete use of his mental faculties, and he remained in that condi- 
tion for some time thereafter, and he has not yet wholly 
recovered from the effects of the said accident to the best of my 
judgment." 

And an affidavit of R. P. Rithet, alleging : 

" 2. That in the month of July, 1894, I had the management 
of the said defendant's business, and continued to manage the 
same until November, 1885, at which date, in consequence of 
being unable to control the said Thaddeus Harper, I was com- 
pelled to give up, and did give up the management thereof." 

" 3. That, at the time, I considered the said Thaddeus Harper 
wholly unfit to manage his own affairs." 

This application was heard before the Chief Justice, who, 
on the 20th June, delivered judgment (a), and made an order 
reciting the grounds of, and dismissing the said summons. 



CREASE, J. 
1S92. 

Jan. 16. 

DIVISIONAL 
COURT. 

1893. 
August 18. 

Harper 

t?. 
Oamkron. 



Statement. 



(a) Judgmeni, 

Sib M. B. Bbgbdb, 0. J. : — 

Mr. Helmcken asked leave to have the judgment of 10th December, 1888 
(obtained by default of pleading), set aside, and for leave to defend, on the 
usual affidavits of merits, and on affidavits by defendant and Drs. Davie and J. 
S. Helmcken, as to the defendant's mental incapacity, and alleged misrepre- 
sentations and undue advantage by the plaintiff. He afterwards modified this 
by asking an issue to determine the state of the defendant's mind at the time 
of giving the promissory note for $50,000.00 and the further notes of equal 
aggregated amount, substituted for that $50,000.00 note, which were the notes 
on which the plaintiff had obtained the judgment now sought to be impeached. 

Applications of this nature ought to be made at the earliest possible moment, 
at least in a reasonable time. Here there is an interval of 18 months to account 
for, and the defendant endeavours to account for it by alleging weakness of 
mind from an accidental kick from a horse in August, 1884, to establish which he 
produces two affidavits by medical men and one by himself. 

Not one of these affidavits contains the slightest suggestion that for the last 
two years, at all events, and for some time before this action was commenced 
in 1888, the defendant has not been quite '* compos meruit." Indeed, the 
two medical certificates, though they speak of some mental deterioration, the 
one says the kick "deprived defendant of the complete use of his mental 
faculties," the other, " injured his brain so as to deprive him of the use of his 
mental laities,'' which, literally, would probably mean any use, i. e., that 
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CREASE, J. The plaintiff appealed from this judgment to the Divisional 

1892. court, which, on 15th July, 1890, dismissed the appeal. 

Jan. 16. rpj^jg action was commenced on the 12th day of September, 



DIVISIONAL 1890, 
COURT. 



1893. 
August 18. 



he was in a state of mere idocy, or insensibility appears to have been the case, 
Harper and both the medical witnessess allege that that condition continued '^ for some 

p ^* time thereafter,'' i. e., after August, 1884. yet neither of them fix any date 

up to which the mental deterioration continued, nor do they give any opinion 
as to its extent or duration. The mental faculties may be to some extent 
blunted without rendering the patient incapable of transacting business, even 
of considerable importance, as is every day seen in the execution of wills by sick 
men, although both these deponents say (in identical words), ** that in their 
judgment, the defendant has not yet wholly recovered from the effects of the 
said accident." Yet they do not say that the mind is now at all affected, 
and they even refer to some bodily infirmity. Evidently an injury to the 
brain may and often does affect not only the intellect but various organs, the 
tongue, the ear, the hand, the foot, which effects may and often do continue long 
after the intellect has recovered its full vigor, or at all events sufficient vigor to 

Statement, enable the patient to transact business, especially where the business is merely 
to retain an attorney to defend an action. The imputations of fraud, there- 
fore, in respect of which the defendant seeks this relief, at present depend 
solely on the defendant's own affidavit, for Mr. Rithet's affidavit does not 
speak to defendant's incompetency beyond 1885, and the notes on which judg- 
ment was signed were given much more recently. The defendant says he gave 
these notes and the previously dated larger note for which these notes were 
substituted, while not only mentally weak, but while under the infiuence of 
Cameron's representations as to the value of the mining ground on Lightning 
Greek, Cameron being aware of the defendant's mental weakness. In order 
to establish this defence, the defendant would have to prove his mental weak- 
ness, and that the representations were untrue to Cameron's knowledge. But 
so far from this being so, the representations are probably true. There is, I 
believe, no doubt that pay dirt, more or less rich, has been generally met with 
on Lightning Creek, nor that the underground water is in very large quantities, 
more than can be dealt with by existing pumping facilities. Whether the 
suggested bed rock drains or tunnel would be a sufficient, or would be the only, 
means for clearing the mine is a mere matter of speculation. I do not see 
anything in these representations which would enable Harper to maintain an 
action (see observations in Derry y. Peek, 14 app:Cas: 387) of deceit against 
Cameron to have the notes delivered up to be cancelled, and his defence to 
Can^eron's action on the notes would have to cover merely the same ground, 
and if he had defended the action he would certainly have counter claimed for 
such a return. And the strength of the defendant's affidavit is its weakness. 
It appears strange that if quite or nearly imbecile he could now remember so 
much, or so accurately, what occurred during his imbecility. But whatever 
may have been his weakness when he gave the notes, there is not a suggestion 
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The plaintiff's statement of claim alleged that he was a person 
of unsound mind, not so found by inquisition, and suing by his 
next friend, and then set out the injury he had received from 
the kick of the horse on 1st July, 1884, whereby he became and 
ever since continued of unsound mind and incapable of attend- 
ing to business. It also set out the manner in which the 
defendant Cameron had procured from him his note for $50,- 
000.00, and the notes substituted therefor, and the judgment by 
default obtained in the action brought thereon and stating 
further that various other proceedings had since been taken in 
execution of the said judgment, the allegations being, in effect, 
the same as those set out in his affidavit filed for the purpose of 
setting aside the judgment in Cameron v. Harper. 

The defendant's statement of defence admitted that the 
plaintiff sustained an injury by the kick of a horse as 



CBEA8B, J. 



1892. 

Jan. 16. 

DIVISIONAL 
COURT. 

1893. 
August 18. 

Harpeb 

V, 

Oambbon. 



Statement. 



that he was under utter incapacity, extending to disability to give instructions 
to his attorney to defend the action in December, 1888, or from that time to 
the present. Nor is there any explanation of the laches in all the subsequent 
judgment creditors of the defendant (later in date than Cameron's), all of whom 
are much more interested than Harper himself in having Cameron's judgment 
set aside. It is not suggested that all these were, by Cameron's machinations, 
kept in ignorance of the circumstances now alleged. Any one of these 
creditors might have brought an action to get Cameron's judgment set aside 
which, obtained on these fraudulent notes, was sweeping away the whole of 
Harper's estate. Lord Justice Bowen has observed upon the danger of reading 
anyhting into an affidavit, i. e., inferring facts which the defendant himself 
abstains from alleging. And on the affidavits I am by no means satisfied that 
the defendant was not sane enough to be perfectly " sui juris " when he gave 
these notes. I am by no means satisfied that the defendant could at any time 
have procured the return of these notes in an action of deceit. I cannot help 
thinking that the defendant was perfectly aware of his position, when he 
allowed it to go by default in I>ecember, 1888, and has been so ever since. It is 
not alleged that the ten or a dozen judgment creditors of the defendant, whose 
remedy is wholly forfeited by reason of the plaintiff's judgment, are all under 
mental or any other disqualification, and it seems quite clear that none of 
them have ever had any belief that they could thus easily obtain satisfaction of 
their claims. And it is not clear what pecuniary interest the defendant him- 
self has in setting this judgment aside, or in having it reviewed, for if the whole 
fund in Court be taken from Cameron none of it will ever come to Harper. 



I, therefore, refuse the application. 
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oREABE, J. alleged, but denied that the injury seriously affected the 

1892. brain of, or that it rendered the said Thaddeus Harper of un- 

Jan. 16. sound mind and incapable of attending to his affairs and con- 

BIVI8IONAL d^c^^^g ^^s business generally. It then set out the transactions 

COURT. Qf which the giving of the $50,000.00 note by the plaintiff was 

1898. ii^Q outcome, alleging that they were bona fide and without 

August 18. fraud. 

^. It then alleged the various proceedings taken in the action 

Cameron, ^j Cameron v. Harper as above set out, and claimed that the 
question of the validity of the judgment by default, was res judi- 
cata by the judgment of the Chief Justice dismissing the motion 
to him to set it aside, and by the decision of the Divisional 
Court upon appeal sustaining his judgment ; and also that the 
plaintiff herein was estopped by his laches delay and waiver by 
reason of the part that he had taken in the said proceedings. 

The proceedings in Cameron v. Harper, and the plaintiff's con- 
Stotement. duct in relation thereto, as alleged, were not disputed. 

At the close of the case, Mr. Justice Crease, in charging the 
Jury, left the questions of fact in dispute going to the question 
of fraud and undue advantage in the obtaining of the notes, and 
the question of the mental incapacity of the plaintiff, to the 
jury, in questions to which they returned answers as fol- 
lows : — 

Q. Was Harper at the time of the contract of unsound mind ? 
A. Yes. 

Q. Was the transaction of the $50,000 note fair and bona 
fide? A. No. 

Q. Was the consideration unconscionable ? A. There was no 
consideration. 

Q. Was the act without deliberotion ? A. Yes. 

Q. Was it without independent advice ? A. Yes. 

Q. If Harper was of unsound mind at the time of the mak- 
ing of the notes, was Cameron aware of it at the time ? 
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To this question six of the jury answered "yes," and two cbbabb, j. 

"no." (a) I^. 

The jury also stated mero motu siiorum that they were all for Jan. 16. 



a verdict for the plaintiff. divisional 

COURT 

Hon. A. N. Richards y Q.C, arid E, V. Bodwell now moved for 

189S. 

judgment for the plaintiff and resisted a cross motionfor judg- 
ment for defendant and argued. ^"^^ ^^' 

The findings of the jury are conclusive for judgment for Habpkb 
plaintiff. He is not estopped by the judgment by default in Oamkbon. 
Cameron v. Harper or by the judgment of the Chief Justice 
or of the Divisional Court on the motion to set it aside, or by 
his course of conduct or that of his solicitor in that action after 
notice of the judgment, from raising in this action the ques- 
tion of his mental unsoundness throughout from the time of the 
making of the note and substituted notes in question down to 
the date of the verdict, and the incidental question of the fraud 
of the defendant. Carew v. Johnston^ 2 Sch. and Lef . 280 ; Oore 
V. Stackpole 1 Dow 18 ; Flower v. Lloyd 6 Ch. D. 297. A judg- 
ment by default does not operate as an estoppel — Howlett v. statement. 
Tarte, 10 C.B., N.S., 813. There must be an adjudication upon 
the merits for that purpose — Baker v. Booth, 2 Ont. 0. S. 373 ; 
Chisholm V. Moore, 11 U.C.,C.P., 589 ; Palmer v. Temple, 9 A. 
& E., 508 ; Sedden v. Tuton, 6 T.R., 607 ; Baggott v. Williams, 
2 B. & C, 235 ; Earl of Bandon v. Becher, 3 CI. & F., 479. 
The application against the judgment was for leave to raise 
the issue of plaintiff's insanity in that action, and was to 
the discretion of the Court for an indulgence, which the 
Chief Justice refused, leaving the plaintiff to his remedy by 
independent action. A judgment may be relieved against by 
independent action upon the ground that the defendant was 
incompetent to defend himself — Carew v. Johnson, 2 Sch. & 
Lef. at p. 292. The Court could only have admitted plaintiff to 

** (a) By the Sapreme Goart Act O.8.B.O., 1888, cap. 81, sees. 48 and 49. In 
dvil actions except on behalf of the Grown for fines or forfeitures it shaU be 
lawful to receive the verdict of three fourths or of any proportion equal to or 
greater than three fourths of the jury, after the expiration of three hours from 
the time when such jury shall have returned to consider their verdict, in case 
(at the end of such three hours) they shall not be unanimous." 



374 BRITISH COLUMBIA REPORTS. [Vol. 

GRBAse, J. defend by deciding in his favour on that motion the question of 

2g92, his unsoundness of mind up to that date, for, if he was of 

Jan. 16 responsible and competent understanding, his conduct, laches 

and acquiescence barred him from setting it aside ; and that 

COURT, question of his then or previous mental condition the Court 

1893. rightly refused to decide in Chambers upon affidavit, as it was 

August 18. a proper subject of enquiry before a jury as a main issue in 

g^~~ ~ an independent action. It cannot be said that the plaintiff was 

V, estopped from bringing this action or that the question of his 

mental unsoundness and the incident fraud of the defendant 

became res judicata by a judgment which refused to admit him 

to be heard upon a trial of those issues. The question must 

now be regarded in the light of the finding of the jury that 

plaintiff was of unsound mind. There are no laches as against 

a lunatic — Carew v. JohnsoUj supra. There is no express finding 

by the jury that plaintiff was of unsound mind at the date of, 

or since the judgment by default, but insanity once found is 

presumed to continue. Pope on Lunacy, 2nd Ed. p. 408 and 

Statement, cases cited. The verdict is also in effect a general verdict for 

plaintiff and includes all findings necessary to sustain it. Rules 

36, 66, 117, 134, 357 and 244 for the protection of persons under 

mental disability in regard to legal process against them apply, 

and that judgment is now, by the finding of the jury, void as 

against the plaintiff for non-compliance with those rules. 

Charles Wilson and A, E, McPhillips, contra. 

The proper course for the plaintiff was to apply as he did 
to set aside the judgment by default ; Supreme Court Act 
C.S.B.C. Cap. 31, Sec. 13, s.8.{7)—Vint v. Hudspith, 29 Ch. D., 
322. The conduct of the plaintiff after the judgment bars 
him from setting it aside in this action to the same extent as it 
did upon his motion in that action, the question being one of 
estoppel by waiver, which can only be rebutted by an express 
finding that he was not of competent mind to defend himself 
or to understand the nature and effect of the judgment against 
him. There is no such finding by the jury. The contrary 
was found by the Chief Justice on the plaintiff's affidavits made 
at the time, and the fact of his moving against the judgment 
shows that he knew its nature and effect, but, though he 
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swore that he was of unsound mind at the time of giving the creabb, j. 

notes, he did not pretend that he was so then, or that it was {^^ 

by reason of want of understanding that he suffered the judg- j^ ^g 
ment to go against him. A judgment by default constitutes 



an estoppel — Williams v. Richardson, 36 L.T., N.S., 505; court. 
Kendall v. Hamiltonj 4 App. Cas. 504. No presumption of 1893. 
continuation of insanity arises except upon a general find- August 18. 
ing by inquisition ; in any case it is a presumption of fact ~~^ '' 
and rebuttable, and must be left to the jury as a fact and a v. 
finding obtained upon it. It is not a conclusion of law. 
There is no such presumption as against a judgment, which, 
at all events, if it is not an absolute estoppel, shifts the 
onus and is prima facie evidence of every fact necessary to 
sustain it. Where there was a finding of a jury on an in- 
quisition of insanity which over-reached the period in dis- 
pute, it was held that the finding afforded a presumption of 
insanity, but there being some evidence that some time 
after the lunacy was stated to have existed or commenced, 
the party was not of unsound mind, an issue was directed statement, 
whether he was of unsound mind at the time in question. 
French v. Mainwaring, 2 Beav. 115. Here there is evidence 
and a previous finding, that plaintiff was not of unsound 
mind at the date of the judgment, and no finding to the 
contrary. The contract of a lunatic, who, by reason of 
lunacy, is not capable of understanding its terms or form- 
ing a rational judgment of its effect on his interests, is not 
void but only voidable at his option, and this only when his 
mental state was known to the other party, as was found here. 
Pollock on Contr. 4th ed. Page 160 ; Moulton v. Camrotix, 
2 Exc. 487, 4 Exc. 17 ; Jacobs v. Richards, 23 L.J., Ch., 557 ; 
Matthews v. Baxter, L.R., 8 Exc. 132. Adopting therefore 
the findings of the jury as to the unsound condition of 
plaintiff's mind at the time of making the original note, or 
even of the substituted notes, although that is not found, 
and that defendant knowingly and fraudently obtained the 
notes, the contract was one capable of being ratified in a 
subsequent lucid interval, and the suffering of judgment to 
be obtained upon it, and the subsequent conduct of 
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CBBA8E, J. plaintiff, in the absence of a finding of the jury that he was 
2g92. of unsound mind at that time, constitutes a ratification. 
Jan. 16. ^^^ contract was also executed and the parties cannot be 
restored to their original position. 



DIVISIONAL 
COURT. 



1893. 



Crease, J. : — January 16^ 1892. 

August 18. The jury after hearing the evidence as to Cameron's con- 
~~ duct in the $50,000 transaction and after eleven days 

Marfeb 

V. patient trial found that : It was not fair and bona fide and 
AMEBON. ^^^ there was no consideration for it, in other words that 
it was a fraud : " That the act of Harper was without 
deliberation ; that it was done without independent advice," 
of any solicitor of his own, and that Harper himself, at 
the period of the contract, was of unsound mind, and that 
Cameron was aware of Harper's insanity at the time of giving 
J dinn t ^^® notes. And the jury also stated that they were all for 
a verdict for the plaintiff, so that there was, in effect, a 
general verdict for the plaintiff, and such a verdict given 
in addition to the specific findings of fact returned in 
answer to the questions put to them, imports a finding of 
every additional fact necessary to sustain such a verdict. 

Combining these several specific findings into one, we 
have the jury declaring that the $50,000 note transaction was 
neither more or less than a deliberate fraud on the part of 
the defendant, practised upon a man whom he knew to be 
of unsound mind. So much for the facts. 

It is when we come to the law, as applicable to the state 
of facts here disclosed, that we reach the most important 
portion of our task, and find ourselves face to face with 
that difficult section of English jurisprudence, known as 
the law of Estoppel ; and particularly that portion of it 
called into exercise here — ^the question of res judicaia : the 
law on estoppel by record. 

At the commencement of the plaintiff's case, a prelimin- 
ary objection was raised by the learned counsel for the 
defendant, that as one issue in this case was the plaintiff's 
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sanity or insanity, the action could not be maintained cb easb, j. 
under any circumstances ; and that a commission should i892. 
issue under the 16 and 17 Vict. cap. 70 (Imp.), section 38, Jan. 16. 
et seq., to ascertain plaintiff's sanity or insanity, when divisional 
the proof of the latter would be a bar to all the subsequent court. 
proceedings, which would then fall to the ground. ^^^• 

August 18. 

This I over-ruled, on the ground, among other things, 

that it would be a roundabout, expensive and ineflfective Harper 
way to proceed, first by a commission de lunatico, to enquire Cameron. 
as to total insanity, as, assuming that to be ascertained, 
another proceeding, not very feasible for a pauper, would 
be required to carry its conclusions into practical effect. 
Whereas, by the present pleadings, as amended by the 
Divisional Court, in accord with numerous precedents, the 
lower grades of insanity, such as weakness of mind, mental 
incapacity to contract, would at once be effectively reached, 
and the contract fraudulently made with a person under such 
influence could be set aside, together with the judgment by 
default which was the result. Judgment. 

It is with the effect of fraud on mental incapacity that 
we have now particularly to deal. 

Under these circumstances it became next to imperative 
to proceed by a distinct action, bringing forth the fraud 
and the unsoundness of mind of the plaintiff to the light of 
day. This, since the Judicature Act, with its equitable 
predominance, became law, the plaintiff by this action has 
been enabled to do. 

We may learn something from a case which occurred in 
1877, not directly in point, but very suggestive. Now, as 
to the form in which the present action is brought, for the 
plaintiff here is asked by the defendant to proceed back- 
ward, i. e.y to open up the last decisions which affect him 
first, instead of at once attacking the root of the matter — 
the causa eausans and its effects. The case cited above was 
that of Flower v. Lloydj 6 Oh. D., 297. 

The plaintiff in that suit sued for and obtained judgment 
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CBEA8B, J. against the defendant for infringing a patent. The Court 

lg92. of Appeal reversed the judgment. After the order of appeal 

Jan. 16. '^^^ passed and entered, the plaintiff applied to the Court of 

Appeal for a re-hearing, because the expert of the court had 



Cameron. 



DIVISIONAL , I. 1 1 ,1 . 1 1 . . . , - , . 

COURT, been fraudulently misled m examining defendant's works 
1893. for the court, so that no opportunity could be had of exam- 
August 18. ining the point in which the defendant's process resembled 

Habpeb *^^^ ^^ ^^® plaintiff. It was held that the Court of Appeal 
v^ had no jurisdiction to rehear the appeal and that plaintiff's 
remedy was by original action witliout leave of the court, 
analagous to a suit under the old practice to set aside a 

decree as obtained by fraud. 

I must not omit to mention that besides a commission 
de lunatico which the defendant's counsel, at the opening 
of the case, considered a sine qua non if the plaintiff 
wished to succeed in his present contention, it was suggested 
on the motion for judgment on the part of the defendant 
that Harper's only means of redress would be by an action 
Judgment, ^f deceit against Cameron, which counsel sought further to 
limit, on the authority of a common law case, by insisting 
that it should first be preceded by a successful application 
to the court to restore the action of Cameron v. Harper, by 
admitting Harper to defend. In fact the defendant ap- 
peared ready to adopt any kind of attempt to remedy the 
gross injustice under which Harper has suffered, except the 
method sanctioned by the Divisional Court. An action of 
deceit would not only have been a not very practicable 
proceeding, but would have raised up a new set of difficul- 
ties of its own ; would have shut out all recourse against 
the notes and the property, or at least Cameron's share of 
the proceeds of the promissory notes, and have been par- 
ticularly ineffective for the cure of the injustice which with 
the accident, has reduced the plaintiff to his present miserable 
condition. 

There are several cases upon the extent to which matters 
of record operate as an estoppel, which may usefully find a 
place here. 
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A judgment recovered for a defect in pleadings, and not crbasb, j. 

on the merits, Baker v. Booth, U.C. Jur. 407, is no bar to ^^, 

another action. jan. i6. 



August 18. 



Mr. Anson in his work on Contracts, p. 322, is to the same ^^oourt.^^ 
effect. He gives as the conclusion derived from a consider- ^ggg^ 
ation of numerous authorities which he refers to on the 
subject that it is important to bear in mind that an adverse 
judgment in order to discharge the obligation by estopping ^^"* 
the plaintiff from reasserting his claim, must have proceeded Cameron. 
upon the merits of his case. 

In Cheatnutt v. Fraaer, 6 Baxter 217, we find to the effect : 
That, if the decision was rendered upon a mere motion, or 
rum appearance of the plaintiffs the parties are at liberty to 
raise the main issue again in any form they may choose. 

Lampen v. Kedgewin, I Mod. 207 (an old case), is an 
authority that a judgment to work an estoppel against 
another litigation upon the same cause must have been on J^^^g^^nt. 
the merits. In that case where judgment was given against 
the plaintiff on the insufficiency of his declaration, the 
defendant was not allowed to plead this judgment to a sec- 
ond action for the same cause, although the entry of the 
record, by some mistake or design, was " nihil capiat " 
instead of " eat sine die" In giving judgment. Chief Justice 
Sir Francis North decided : " There can be no question, but 
that if a man misstate his declaration, and the defendant 
demur, the plaintiff may set it right in a second action. 
We must take notice of the defendant's plea, for upon the 
matter as that falls out to he good or otherwise the second action 
will he maintainable or not." The other judges Atkins, Wynd- 
HAM and Ellis, as the old note has it, agreed with him "tn 
omnihusJ^ Lord Romilly's view of res judicata also implied 
the necessity of an actual trial to constitute an estoppel by 
record. Res judicata, by its very words, he has told us, 
meant a matter upon which the court had exercised its judi- 
cial mind, and, having come to the conclusion that one 
was right, and having pronounced a decision accordingly. 
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GRBA8K, J. This was the opinion of the House of Lords, and is in 

^gg2. accordance with the weight of reasoning on the subject at 

Jan. 16. *^® present day. Nottawasaga v. Hamilton &e. Railway Co.^ 

16, Ont., App. p. 52, Hagarty, C.J., Ont., in delivering 



COURT, judgment as to res judicata^ cited with approval Concha 

1893. V. Concha, 11 App. Gas. "That case," he says, "gives a 

August 18. clear exposition of the law as to res judicata as applied to 

HAKFm ~ ^^^* case.'' It is not, but if it were necessary for the decis- 

V. ion and judgment in a former suit to determine the 

Oamkron 

question now in controversy, then the doctrine (of res 
judicata) would apply, otherwise presumably not. In De 
Mora V. Concha, 29 Ch., Div. 268, it was held that the decree 
of the Probate Court was not conclusive in rem as to 
domicile. For it did not appear that the decree was based 
on the finding of domicile. The judgment is only taken, 
says Lord EUenborough, for its proper purpose. Hohhs v. 
Henning 17 C. B. N. S. 791, sums up all the cases as to 
res judicata, and arrives at the same conclusion. A judg- 
Judgment. ment is final only for its proper purpose and object. 

We now turn to the defence. 

The defence consisted of the assertion of the capacity of 
the plaintiff, reliance on the laches of the plaintiff in the 
non-production of any allegation of his insanity until a 
recent date, and the succession of transfers which had taken 
place of the property, and of judgments and other admis- 
sions which it was alleged had passed in rem judicatam, 
and so estopped the plaintiff from any further action in the 
matter. 

While the plaintiff laboured under mental disability, delay 
and conduct which would otherwise be attributed to him 
as laches would in point of fact be the laches or mis- 
apprehension of other men, and would not legally affect 
him or his rights. There were no such laches, in any case, 
as to create an estoppel by conduct, whether by negligence, 
waiver or election, irrespective of the fact that Harper from 
his unsoundness could not create such an estoppel. To me, 
now better informed, it is not at all surprising that the 






IL] BRITISH COLUMBIA REPORTS. 381 

Court also should not have paid more attention to his crkasb, j. 
malady. The evidence given on the changes that have }gg2. 
taken place in the plaintiff's mental condition, from the j^^^ ^^^ 
accident to the present day, have never before, I venture to - 

..__ ,,,.., , . , DIVISIONAL 

thmk, been brought distinctly to the notice, or, supported court. 
by suitable proofs been submitted for the serious considera- 1893. 
tion of any one of the judges ; if once they had, the case August 18. 
would never have gone further, and this, in my opinion, jj^p^^ 
affords an ample explanation of the delay. I do not dwell v, 
on Harper's own application to be declared mm compos upon 
his own personal affidavit of his own insanity because the 
evidence of a lunatic of his own insanity is inadmissable, 
Oreenslade v. Dare £0 Beav., p. 284 ; and the affidavit there- 
on, as to that can only be treated as it was epitomised by 
the learned Chief Justice, "Its strength was its weakness." 
If it had any effect at all it would, 1 venture to think, point 
rather in the direction of non-sanity of the applicant. As 
to the delays in the course taken by his latest legal advisers, 

Jndtnnpnt 

they are easily understood. Had Harper gone, or rather •'""k™^"^* 
been sent to them, when the contract was being framed, or 
even when the writ was served, as any sane man would 
have done, it is not a violent presumption, from the evidence, 
that the present proceedings would have been rendered 
unnecessary. It is quite conceivable that Harper, while advanc- 
ing his claims through his former legal advisers, perhaps 
with the unconscious cunning of his malady, though against 
his own interests, concealed, as well as he could, his infirmity. 

The evidence at the trial, coupled with these considera- 
tions fully accounts for the lapse of time, and the apparent 
incongruities, which gave rise to the accusation of laches 
from the learned counsel for the defence. The foregoing 
explanation, it appears to me, fully harmonises also with 
the more decided conclusions of the jury, acting upon fuller 
knowledge of the unsoundness of the plaintiff's mind, after 
his accident of the 1st July and at and during the period of 
this contract and all its necessary incidents, an unsound- 
ness according to several respectable witnesses — having the 
best opportunity of knowing — which has continued up to 
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CBBASB, J. the present day, of which latter fact the general verdict of 

ig92. the jury includes a finding. These considerations make it 

Jan. 16. difficult to resist the conclusion that although ever since 

his accident he has not been of sound mind he has 

DIVISIONAL , , . , , ^ ,,,1,1 

COURT, had ]ust enough gleams of sense to be able, though only 

1893. for a time, to conceal the full extent of his aberra- 

Augustis. tion from his former professional men. Had they been 

g^p^ placed in the box we should probably have had inter- 
^ V. esting information on this point. The defendant's counsel 

Oambbon 

referred to the affidavit sworn by Harper on his application 
in chambers to set aside the judgment as a proof of his 
sanity, and an instance of his collected thought. But 
Harper, however imperfectly they were framed, had to bring 
forth his reasons for his application, and if the party con- 
cerned in the preparation of it had been produced by defen- 
dant in court, he probably would have given a statement of 
his opinion of what Harper's sanity was. 

If defendant really brought it forward as an indication of 
Judgment, sanity, that is a two-edged sword, as it would have proved 
most completely the plaintiff's case. The fraud, the weak- 
ness of mind, the defendant's knowledge of it — and the total 
want of consideration. But as I said at the trial, I do not 
lay much stress on that ; for insanity could not be proved 
by affidavit — it is quite sufficient that the decision then, 
which was a matter in the judge's discretion, could not act 
as an estoppel any more than any interlocutory order could 
have that effect. 

I think that the law is sufficiently clear that a judgment 
obtained under the circumstances of this case works no 
estoppel. We heard during the argument that estoppels 
had been described by several judges as odious. That 
might have been so in early days, when under a strict con- 
struction of the Common Law Estoppels were at times an 
instrument of oppression, but under modern English law, 
as now administered, they are the reverse of odious — seeing 
that under the doctrine of estoppel it has been settled that 
a subject matter once thoroughly heard and determined in 
all its parts by a competent tribunal, according to law, cannot 
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be revived again, but passes in rem judicatam and becomes crease, j. 

a perpetual bar. And as to estoppels, otherwise than by j^^ 

record, it is but just that the rights between two parties jan. 16. 
should be regulated on the basis that that is accurate which 



one person has induced the other party to take as the basis court. 
upon which he was to act. 1893. 

The law by a long series of decisions, very rarely inter- August 18. 



fered with by legislation, has recognized the existence and Harpeb 
value of estoppels. "Unless," says Lord Bramwell in Simm ^ ^' 
V. 7%€ Anglor American Telegraph Co., 5 Q. B. D., p. 202, 
"that were the case I do not know how the business of life 
could go on." But though estoppels are useful and neces- 
sary in certain cases, and much of the old prejudice against 
them has, on that account, disappeared, still they are to 
be received with caution, and applied with care. Hewlett 
V, Tarte, 10 C. B. N. S., p. 813 in the same direction lays 
down the principle to the effect that, without adopting the 
old maxim that estoppels are odious, it is enough to say that 
the doctrine is not to be extended beyond what there is Judgment, 
authority for. In the present case we have to deal with the 
question of estoppel by record. The defendant here sets 
up the judgment he obtained against the present plaintiff 
upon the same cause of action in Cameron v. Harper, which 
has been unreversed, as an estoppel, and claims that that is 
a perpetual bar. Now, a man can only be estopped in any 
legal proceeding which has become matter of record, when 
the subject matter has been thoroughly and properly sifted 
and tried between competent parties, without fraud or sur- 
prise, or other circumstance which prevents the decision 
from being a complete settlement of the matter in dispute, 
and of every point which belonged to that subject calling 
for judicial determination. Henderson v. Henderson, 3 Hare, 
116, and cases there cited. In the present case the judg- 
ment set up as an estoppel, and now sought to be set aside, 
was a judgment by default for want of appearance, in short 
a judgment ex parte. It could not, therefore pretend to be 
a judgment on the merits, and, therefore, could not work an 
estoppel. 
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caBABe, J. Taylor on evidence, Vol. 1, p. 98, lays down the principle 

1392. that " estoppel must be certain to every intent ; because it may 

Jan. 16. exclude the truth, for no one shall be prevented from 

setting up the truth, until it is in plain contradiction to his 
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COURT, former allegations and acts." There can be no certainty 
1893. to every intent in such a judgment as that set up here as 

August 18. an estoppel. Bigelow on estoppel, p. 185, treating of a 
Harpbb judgment by default says : " A judgment by default is 
«. not equivalent in principle or authority to a judgment 
on an issue fought out. A judgment by default for the 
plaintiff is good for the primary purpose of giving him a 
right to have the sum adjudged collected ; but it has not 
the full effect of a res judicata, because in reality it has been 
ez parte.^' It is argued by the defendant that the same facts 
which are now brought forward by the plaintiff to-day 
might have been adduced by him in Cameron v. Harper, 
and, that, having had his opportunity, and neglected it, he 
cannot now be heard, being barred. But Howlett v. Tarte, 

Judgment, iq q^^ jj g ^ jg ^n authority that defendant is not estopped, 
by an omission to set up in his first action the same facts 
as the defence pleaded in a second action. It was never 
held that a defendant is concluded by a judgment by 
default in an action for former arrears. Moreover, estoppel 
does not operate conclusively where the thing averred is 
consistent with the record. Estoppel by record rests on the 
same grounds as admissions, a default is not to be treated 
as an admission and a bad plea is not an estoppel. And 
admissions must be voluntary, a point on which I shall 
subsequently enlarge. In Outram v. Morewood, 3 East, 354, 
where the mere fact of a recovery was claimed as an 
estoppel, it was settled, that it was not the recovery, but the 
matter alleged by the party, and upon which the recovery 
proceeds, which creates the estoppel ; and when it has been 
"distinctly," which I understand to mean completely, put 
in issue. 

Vice-Chancellor Knight Bruce, in his learned judgment 
in Barra v. Jackson, Y. & C. at p. 585, referring to the case of 
Outram v. Morewood, says ; " We find Lord Ellenborough 



II.] BRITISH COLUMBIA REPORTS. 385 

laying it down in that case, that a judgment is final for its ckbabk, j. 
own proper purpose and object and no further." In an- 1892. 
other part of the same judgment the learned Vice-Chan- Jan. 16. 
cellor lays down what is now the law very accurately. He divisional 
says : " Lord Ellenborough and the Court of King's Bench, court. 
in Outram v. Morewood, decided most accurately, with ^^^' 
reference to the pleadings in that action at common law, August 18. 
that an allegation on record, upon which the issue has been Harpbb 
once taken and formed, is between the parties taking it, oamb»on. 
conclusive according to the finding thereon, so as to estop 
them respectively from litigating that fact once so tried 
and found." The action, however, in Outram v. Morewood, 
raised as stated in the judgment of the Court, '' as to the 
same property and for the same purpose, the same issue as 
was raised and tried in the action, the judgment wherein judgment, 
was pleaded ; and there are (the learned Judge is speaking 
before the Judicature Act) material points of distinction 
between the system of pleading of the English Courts of 
Common Law and those of other Courts of Justice." "But 
it is, I think, to be collected that the rule against re- 
agitating matter adjudicated is subject generally to this 
restriction — ^that, however essential the establishment of 
particular facts may be to the soundness of a judicial decis- 
ion, however it may proceed on them as established, and 
however binding and conclusive the decision may, as to its 
immediate and direct object, be, those facts are not at all 
necessarily established conclusively between the parties ; 
and that either may again litigate them for any other pur- 
pose as to which they may come in question — provided the 
immediate subject of the decision be not attempted to be 
withdrawn from its operation, so as to defeat its direct 
object. The limitation of the rule appears to me, generally 
speaking, to be consistent with reason and convenience, and not 
now to be opposed to authority." 

In Evelyn v. Haynes, Lord Mansfield allowed a second 
action for obstructing a watercourse to be tried before him 
on a plea of not guilty, where a verdict for plaintiff in 
another action brought against the defendant for another 
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1803. 



Judgment. 
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c»*^»J- obstruction to the same watercourse, was given in evidence. 
1892. Lord Mansfield decided there was not such a determina- 
Jan. 16. tion of right by the former verdict as the law considered con- 
clusive. 

Howlett v. TartCj Supra, decided that, if there had been 

a previous action between the same parties, founded upon 

^^^ the same contract, and the defendant had suffered judg- 

Harpsb ment by default in that action, the defendant is not precluded 

CAiumoN. from setting up in a subsequent action any defence which 

he could have pleaded in bar of the former, notwithstanding the 

defence is in confession and avoidance of the agreement which 

is the foundation for the action. In the same case we find 

the emphatic words, " Nobody ever heard of a defendant being 

precluded from setting up a defence in a second action 

because he did not avail himself of the opportunity of setting 

it up in the first action." 

In the motion for judgment the learned counsel for the 
defendant cited on behalf of his client the case of WiUiams 
V. Richardson, 36 L.T., N.S., 506, which was a judgment in 
default of appearance and was deemed a bar. But that is 
not in point, because under section 3, Interpleader Act 1831 
(1 and 2 W. IV. c. 58, s. 3 Imp.) and this was a decision 
under that Act, a judgment in default of appearance is 
created by statute forever a bar to claimant and all claiming 
through him. It is a case of a statutory bar. It is required 
legislation to make it so. But an ordinary judgment by default 
like the present one is not so interpreted. 

Price V. Berrington, 3 Mac. N. & G. 485, et seq, cited by 
counsel for the defendant against, is, when rightly con- 
sidered, in favor of the plaintiff. It was a case in 1851 long 
before the Judicature Act of 1873. It was a bill in 1836 to set 
aside a conveyance in fee executed in 1809, on the ground 
of unsoundness of mind of and of fraud and imposition upon the 
grantor. 

The fraud was not established. The insanity was. The 
position of parties was this : The grantor, previous to 
conveyance, settled and incumbered the property by a term 
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of 1,000 years and had only a life interest in it, his children crease, j. 
and other parties being entitled subject to that interest. i892. 

The purchaser had dealt with and encumbered the property Jan. 16. 
in various ways. Judgment was first given in favor of the "^^^siq^al 
plaintiff, but on appeal the question was whether the court. 
insanity in 1809 entitled those representing him, or others ^^®^- 

interested in the estate to call upon a Court of Equity in August 18. 

1836, 27 years after the transaction, to declare the convey- hakpeb 

ance void, and order an account. Now, the position of the ^ ^' 

. » 1- Oambron. 

parties in the case before me differed almost toto ccelo from 
that of the parties in that case, for there the sale was 
convenient to the Grantor to pay off a £600 mortgage. 
The consideration was fair. There was no notice of the 
insanity. No circumstance of fraud was proven. There had 
been an enjoyment of 27 years. There were family arrange- 
ments by settlement of the daughter of the purchaser and her 
children, and the party acted bona fide. 

Here the very reverse was the case. The reason given Judgment. 
by the Lord Chancellor for the dismissal of the bill was, not 
that a proper case of fraud and insanity could not be enter- 
tained in equity, but because the bill under comment 
violated an established doctrine or canon in equity, viz. : 
that " when a bill sets up a case of actual fraud " (and 
fails) "and makes the fraud the ground of the prayer for 
relief, the plaintiff is not entitled to a decree by establishing 
some one or more of the facts independent of the fraud, but 
which might themselves create a case under a totally dis- 
tinct head of equity from that which would be applicable to 
the case of fraud originally stated." But — the judgment pro- 
ceeds — "a cause of direct and positive fraud of which the 
lunacy forms one part or circumstance is clearly the subject 
of equitable interference," which is the case here. So that 
this decision is not against, but in favor of the plaintiff; 
and as, under the Judicature Act, the principles of equity 
prevail, would seem to support the mode in which the plaintiff's 
case has been presented to the Court. 

In some part of the trial a suggestion was made that the 
plaintiff was estopped by his signature to the promissory 
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CREA8B, J. notes from saying there was no written assignment from 

1892. Cameron to him of the of the half interest, and this arose 

Jan. 16. from plaintiff's counsel calling attention to the fact that 

there was no written evidence before the Court to show any 

DIVISIONAL . -^ 

COURT, actual assignment of one-half interest in the Lightning 

1898. Lease to Harper from Cameron for the $50,000. None was 

August 18. produced. But as to this, it is not necessary to say more 

Harper ~ ^^^^ *^^^ since it was found by the jury that the notes 

«. were signed by him while of unsound mind, they can not 

be taken as admissions such as estop the plaintiff because 

admissions must be voluntary, which these could not be 

without reason to guide the exercise of the will, and make 

them so. 

It was advanced by defendant's counsel en dernier ressort 
that fraud had not been really made out in this case ; and that 
the jury had only found " no consideration " for the contract 
and that " it was not bona fideJ' 

That is taking as I have shown a very partial view of the 
Judgment, pl^^dings, evidence and findings, and of my charge to the 
jury, in one part of which I distinctly stated to the jury : 

"Now fraud is a thing which has to be, and it is, 
alleged in the pleadings ; and it is a thing which has to be 
proved ; and proved by the plaintiff. If you come to the 
conclusion, for instance, that Harper, at the time of the 
alleged contract, was incapable of contracting, from un- 
soundness of mind, and Cameron knew of it, and of course 
used it for his own purposes, employing fraud. If all the 
evidence adduced before you brings you to that conclusion, 
your verdict will then be for the plaintiff," and the converse was 
just as fairly put. 

It is scarcely possible to put the question of fraud in 
plainer words, and the jury answered them by their findings, 
and a verdict for the plaintiff, and, coming after the charge, most 
clearly constitutes and includes a finding of fraud. 

But even if only those two things were found, which de- 
fendant's counsel treats as all the findings, i.e that there was 
no consideration for the contract, and that it was not btma 
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fidey taken with the pleadings and the charge to the jury, creabb, j. 
they would constitute a finding of fraud see Davy v. Garrett 7 ^^^ 
Ch. Div. 489, which after laying down the law as I have given j^^^^ jg 
it with respect to the allegation and proof of fraud says : 

^ ° '^ DIVISIONAL 

" It may not be neceBsary in all cases to use the word fraud, court. 

Indeed, in one of the most ordinary cases, it is not necessary. 1898. 

It appears to me a plaintiff is bound to show distinctly that August 18. 

he means to allege fraud. If defendant made to plaintiff habpbb 

representations which he intended plafntiff to act upon _ «• 

- . Gamkbon. 

and which were untrue and known to the defendant to be 
untrue, that is fraud." And that is the case here. 

The learned counsel's second contention founded upon 
Price V. Berrington, supra, that fraud and lunacy must both 
be proved to induce the intervention of the Court to afford 
the desired relief, was inapplicable here, where both fraud and 
unsoundness of mind have been found. Judgment. 

In the argument on the motion for non-suit, Mr. Richards 
for the plaintiff dealt with the question of fraud, in language 
in the general effect of which I concur — " The case is full of 
fraud from beginning to end. He is a man who has walked 
off with $50,000 from this poor unfortunate lunatic, and has 
never given him 5 cents for it. I am sure there is plenty of 
evidence of fraud. The whole case is fraud." 

Mr. Wilson for defendant made a passing reference to the 
fact that Mr. Harper had not been medically examined pre- 
paratory to the trial. If defendant had wished for such an 
examination it would not have been refused. I do not lay 
any stress on the absence of this, but it certainly is not in 
defendant's favor. 

But the evidence of the men and the medical witnesses 
was of a much more satisfactory character. All these, each 
in his own manner, differing in detail, but identical in sub- 
stance, described plaintiff's mental malady as continuing more 
or less strongly, and producing continuous incapacity, from 
the time of the accident up to the present day. There 
is no evidence to justify the presumption of a lucid interval 
wyr such a finding by the jury, but tJie reverse. Of course 
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CREASE, J. every man is presumed to be sane until he is proved to be, 

1892. or to have been insane. But insanity, once proved in this 
Jan- 16. ^^^® *o have existed, is presumed to continue until it is 

proved to have ceased — Attorney-General v. Pamther 3, B.C. C 443 

DIVISIONAL ^ _ _ 1 T^ , 

COURT, p. Pope on Lunacy 2nd. Ed. 408, and the numerous cases there 

1893. cited, and accordingly the burden of proof attaches to the 
August 18. party who alleges a lucid interval or recovery. And what 

Harper *^® learned counsel who suggests the possibility of a lucid 
^' interval, seems to have forgotten, is, that " the evidence in 
support of a lucid interval should be as strong and as de- 
monstrative of the fact as when the object of proof is 
to establish derangements." Attorney - General v. Parather 
Supra, That question has, however, been amply disposed 
of, and by the verdict of the jury as I have already indi- 
cated. Harper having been shown to be of unsound mind 
at the date of the giving of the notes, the onus of proof of 
any complete subsequent recovery during the period now 
Judgment, picked out by counsel as not specially included nominatim 
in the finding of the jury, was on the defendant Attorney- 
General V. Pamther; Supra, and see Pope on lunacy 408, and 
this was not done. What evidence there was was consid- 
ered by the jury, and was decided against him, in this new 
theory. 

A dictum in Hall v. Levy 10 L.R.C.P. 154, was cited by 
defendant's counsel against the plaintiff, " that when the 
very same subject matter has been determined in a previous 
action, the plaintiff cannot sue again, arguing that that was 
determined in the judgment of Cameron obtained against 
Harper, which consequently suspended the right of action, 
and that a right action once suspended is gone for ever." In 
other words, that the matter became res judicata by that judg- 
ment. If the learned counsel had gone a little further he 
would have found a complete answer to his own proposition. 

In estimating whether a particular judgment by default 
can form the subject of a fresh action on the merits on 
" the very same subject matter," it may be asked what is 
the same subject matter? That is settled by the same case, 
which declares that to be ^' the same subject matter " when 
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the same evidence is necessary to prove the right of action, crbabe, j. 

And that is exactly the case here, where the then defendant J7^ 

is the present plaintiff. Estoppel is mutual. Notwithstand- j -^ 

ing a judgment has been entered for default of appear 

ance, the subject matter of that action, viz., the validity of court. 

the contract where fraud and insanity are alleged, has not 1893. 

yet been tried, and consequently the right of action has not August 18. 
yet been suspended ; to effect that the evidence which is 

ISahpsr 

now produced is the evidence which would have had to v, 
have been brought forward in that action. And this is the ^^'•**^^* 
sufficient reason why " the very same subject matter " is 
now being tried in the present case, because it was neither 
tried nor determined in the previous action. 

One of the learned counsel for the defendant Mr. A. E. 
McPhillips in the argument on the motion for judgment, 
took up a somewhat different position from his leader. 

It will be remembered that at the opening of the case, 
Mr. Wilson, for the defendant, laid down the condition as a 
sin qua non for the successful conduct of any action against Judgment, 
him, that a commission de lunatico inquirendo should first 
issue, and that insanity once established, everything would 
be . made clear. Every other subsequent proceeding would 
fall to the ground in due course. Now, his learned col- 
league changes front, conceding that the Commission de 
lunatico is not an indispensable preliminary after all — could 
it have been in the light of the emphatic verdict of Harper's 
insanity, which had then been rendered ? — but that, insan- 
ity or no insanity, plaintiff was estopped from the first by 
not having attacked the record, the default judgment in ques- 
tion at the time. 

Now there are several things the learned counsel loses 
sight of in advancing this proposition — such for instance as : 

1. That it is not a good contention that a party can only 
set aside a judgment by default in one way, namely, by 
application to a Judge in Chambers. 

2. That Cameron knew at the time of Harper's non- 
saneness. 
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CKBABE, J. 3. That a judgment by default is no bar. 

1892. Yet the learned counsel went on to argue that at the time 

Jan. 16. when Harper did attack that judgment in Chambers, the 



DIVISIONAL presumption must then have been the presumption of 
sanity, and that any other construction would affect all 
regular practice, where one served a man supposed to be 

'^^^*_^^' s^^® ^^d ^* ^'^^^ w^^s nothing to them that he was insane. 
Habpbb And that the learned Judge in Chambers in dismissing the 
Oamehon. application must have felt that Harper, upon whom the 
onus was then supposed to lie, had not made out a sufScient 
reason for setting it aside, that the latter is therefore now 
without remedy. This conclusion may, he adds, be hard. 
Harper may have suffered a grievous wrong. He does not 
deny that the decision was not on the merits. But sub- 
stantial right must give way to technical rule. Everything 
must bend to that ; and so he would have justice itself 
suffer under the Juggernaut of uniformity. In support of 
this position he cites Vint v. Hudspith, 20 Ch. Div., 322, a 
case as far back as 1855. There a Court of Appeal refused 
to hear a direct appeal from a judgment by default. The 
Court of Appeal admitted they had jurisdiction to hear a 
direct appeal from such a judgment^ " but to prevent the 
Court of Appeal from being flooded " by having to hear 
cases of first instance, decided that it would be the proper 
course to send it back to the Court whence it came, to 
correct the record, to restore the case and allow the de- 
fendant to defend on the merits. The effect of this decision 
therefore appears to be : That while reserving to the Court 
the right and jurisdiction to hear the appeal, they decided, 
for the convenience of that particular Courts to refer the case 
back to the original Court to restore the case for trial on its 
merits there. There is nothing in this on the defendant's 
own showing, to make it applicable to the present case, or 
to support, as of right this more recent contention of the 
defendant's, viz. : The fear is lest a new precedent for making 
it necessary to examine into every man's presumable sane- 
ness before serving him with process. Yet that, after all, 
is a thing which is clearly contemplated by the Supreme 
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Court Rules as possible and even necessary under the circum- <?r«a8e, j. 
stances of such a case as this, as was most clearly shown by i892. 
Mr, Richards in his admirable opening address and state- Jan. 16. 
ment at the trial. Cameron, it was abundantly shown, with 
the knowledge he was proved to have of the plaintiff's 
unsoundness of mind, was bound to have taken advantage of 
Supreme Court Rules 36, 117, 56, 134, 244, and 357, or Augaetis. 
such of them as suited the case of a defendant under such Harper 
disability. But these, for purposes of his own which are q^j^'^on. 
no longer a matter of conjecture, Cameron avoided calling 
into requisition. The reason of this is self-evident. It 
was imperative on him to appear to consider Harper of 
sound mind and to hurry on legal process at all hazards, 
and at whatever injury to Harper, if he wished to get a penny 
of the anticipated plunder, lest the poor weak-minded man 
should find some early way of bringing out before the court 
the incapacity on his part which the result of the trial judgment, 
has now made so clear. And counsel's next quotation, 
which he averred to be his highest authority, is not more 
appropriate. It is Huffer v. Allen^ L.R., 2 Exch. p. 15. 
There, a defendant, after being served with a writ of sum- 
mons for a certain debt, paid the plaintiff ;^20, a part of the 
debt, on account, instead of paying it into court to abide 
the result of the action, and then signed a confession of the 
debt. Upon execution issuing under & fi fa for the whole 
debt, without credit being given for the money he had paid 
on account, and without attacking the record, the defendant 
there sued the plaintiff for malicious prosecution. The record 
was produced as for the whole amount, and, of course, being 
incontrovertible, barred the action, and the defendant took 
nothing by his application. It was against all analogy 
and precedent, and he, of course, was referred back to 
the court of first instance, to correct the record before, if 
at all, he could proceed for malicious prosecution. There the 
debt, the cause of action, was doubly admitted, partly by pay- 
ment on account and partly by the confession, and the only 
question on the merits was the excess of the amount. So 
this, which was cited as the defendant's strongest authority. 
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CRBABB, J. has in reality no application to the present case, where, in 

1802. addition to no trial on the merits, unsoundness of mind, and 

Jan. 16. incapacity known to the then plaintiff at the time, and deliberate 

DIVISIONAL ^^^^^ ^^^ prominent ingredients in the action, and the object 

COURT. Qf j^ being not to open up, but to set aside the Cameron judg- 

1898. ixient altogether. 

^5^^__1 The present action, moreover, is under the Judicature Act. 

Harpib The above case does not therefore apply. Up to this point I 
Gammon, have contented myself with giving authorities showing that a 
judgment by default of appearance cannot of itself be success- 
fully pleaded in estoppel ; and what the general rule is as to 
estoppel by record at the prasent day. 

We have now to consider it in relation to the peculiar posi- 
tion of the plaintiff Harper, whom the Jury una voce have 
declared to have been of unsound mind at the period of the 
contract and the transaction of the $50,000 notes, and whom the 
Judgment, ©vidence generally and the finding of the jury has declared 
to have been of unsound mind ever since his accident. On this 
point the law speaks with no uncertain sound. 

Story in his work on Equity Jurisprudence, at p. 242, tells 
us that Courts of Equity view with jealous care dealings with 
persons non compotes mentis. There must be uberrima fides; 
and those dealings must be just and beneficial to the person 
so affiicted. Purchases made from them must be made without 
knowledge of their incapacity. Equity will even relieve 
against acts done, and contracts made, under the temporary 
insanity of drunkenness ; where procured by fraud or imposition 
of the other party. 

Morton v. Camrouz^ 2 Exch. p. 487, was cited as an 
authority against the plaintiff having the Cameron judg- 
ment set asida. That was the case of a person apparently 
of unsound mind, not known to be otherwise, entering into 
a bona fide contract, executed and completed — where the 
parties could not be placed in statu qv^ — and was quoted as 
an instance of a contract which could not be set aside. But 
it is a precedent not applicable to the present case, for here 
Cameron knew the plaintiff was of unsound mind, and the 
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August 18. 



contract has been found to have been not bona fide but cbkask, j. 
fraudulent. If either of such conditions had been develop- ^^ 
ed in the case under citation the conclusion would have 
been exactly the reverse. The courts deal with persons not 

. - t xi 1 ... X T^ .7 . DIVISIONAL 

of sane memory very much as they regard infants. Pothier court, 
on Obligation8f c. I. s. I. Art I., defines an agreement as the 1893, 
consent of two or more persons to form some engagement, Jan. 16. 
or rescind or modify an engagement already made Duorum~~ 
vel plurium in idem placitum consensus. Again, speaking of v. 
persons capable or incapable of contracting he says in Art, 4 : 
"The essence of a contract consisting in consent, it follows 
that a person must be capable of giving his consent, and 
consequently must have the use of his reason, in order to 
be able to contract.*' Lord Mansfield considered a lunatic 
" like an infant," and described the privilege which the law 
gives to persons under such disability, as a shield, not a 
sword. 

In Morton v. Camroux, Supra, Pollock, CD. for the Court, 
said, " The old rule — no man can stultify himself " now is 
no doubt relaxed, and unsoundness of mind (as also in- Judgment, 
toxication) would now be a good defence to an action upon 
a contract, if it could be shown that the defendant was not 
of capacity to contract and the plaintiff knew of it. Dane 
V. Viscountess Kirkwall, C. & P. 679, and Oore v, Oibson, 13 
M. & W., 623, fully support this doctrine. 

In the case 3 C. & F. (509) Earl of Brandon v. Becker, Lord 
Brougham, while giving the decision that the Court of Chancery 
had no right to review a decree of the Court of Exchequer, and 
that nothing less than a Court of Appeal could give redress if 
such decree ig erroneous, added that proposition is true, but it is 
equally true that if a decree has been obtained by fraud it shall 
avail nothing for or against the parties affected by it, to a prosecu- 
tion of a claim or defence of right. These two propositions are 
undeniably true ; they are recognized in practice, they are 
independent of each other, and they stand well together. That 
was the rule stated in the Duchess of Kingston's case, as deduced 
from all the authorities in a case, which, having been decided in 
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CBBASE, J. the Court of Arches, was conclusive and binding on all the other 

lg92. Courts, not Courts where that judgment was before them on 

Jan. 16. appeal. In that case Mr. Solicitor-General Wedderburn, whom 

DIVISIONAL ^^^^ Brougham quoted in extenso " because of the aptness of 

COURT. YiiQ words " — thus summoned up the effect of all the authorities 

1898. j^g ^Q ^gg judicata : — " A sentence is a judicial termination of a 

August 18 . cause agitated between real parties, upon which a real interest 

Habpeb lifts been settled. In order to make a sentence there must be a 

OAiraioN ^^^^ interest, a real argument, a real prosecution, a 

real decision." Of all these requisites not one takes 

place in a fraudulent and collusive suit. There is no 

judge, no party litigating, no party defendant, no real interest, 

brought into question. This rule of estoppel is quoted by Vice- 

Chancellor Knight Bruce in Barrs v. Jackson^ I. Y. & C. 585, 

and, although the judgment in that case was reversed, yet this 

rule of estoppel was left untouched, and is quoted with approval 

by Chief Justice Earle, and other eminent judges. It is especially 

Judgment. ^PP^icable to the judgment in Cameron v. Harper, for there, 

there was no defendant, no real interest, no real argument, and 

no real decision. 

A judgment like the present one, taken ex parte, is at the peril 
of the party who takes it. It is not a judgment pronounced by 
the court, but the act of the party conceiving what the judgment 
of the court would be if the other party had appeared. If such 
a judgment, as was signed by Cameron, had been made against 
an infant, it would not have bound him, and I ought to consider 
this judgment against Harper, a man proved to be of unsound 
mind, as if it were a judgment against an infant. 

In the eye of the law they are and were at the time of the 
contract, under a similar disability to contract, and a contract so 
made is not only voidable but void. The learned counsel for 
the defendant who in an eleven days' trial exhausted every argu- 
ment in favor of his client that learning, long experience and 
forensic skill could supply, and left not a single point unem- 
ployed which appeared in any way to further the object of the 
defence, contended that the judgment by default had been 
affirmed by the learned Chief Justice on the application to set 
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aside, in Chambers ; that his decision had been confirmed by crease, j. 

the Divisional Court, from which at that time there was no igg2, 

appeal, and that the plaintiff was therefore out of Court. That j^^ ^g 
a receiver had been appointed at Cameron's instance, sales of all 



Harper's property of all kinds had taken place, had been con- court. 
firmed by the Court, and the whole position of parties had been 18^. 
so entirely changed that, whatever Harper's claims originally August 18. 
were, however great his sufferings, and however miserable the habpeb 
condition to which he had been reduced, by no fault of his own, v. 

in consequence of this fatal judgment, matters could never be 
replaced in their original position, he had now no remedy and 
no resource, and Cameron, the origin of all this, was now legally 
entitled to judgment. But the strength of all this argument falls to 
the ground upon a closer inspection of the basis on which it rests. 
It will already have been apparent to all who have followed my 
previous observations on the cases, that the judgment by default 
upon which every subsequent proceeding in Chambers had 
taken place, has been successfully attacked, and even if con- 
sidered, without the admixture of insanity or mental unsound- ^ , 

J udgment* 

ness of Harper which has been so fully disclosed — even at law, 
was never res judicata, and when its fraudulent origin was in 
due course of law exposed before the court, its reversal became 
imperative ex debito justitiss. The subsequent application in 
Chambers to set it aside under the circumstances already set forth 
in this judgment, could not give it a vitality which it did not 
itself possess, it was not possible that the learned Chief Justice 
should try a case of suggested insanity upon affidavit, or in 
Chambers — and the decision of the Divisional Court which 
necessarily under these circumstances, as brought before it, or 
rather owing to the way in which they were attempted to be 
brought before it — could not go any higher than the final judg- 
ment itself, or be of higher force in the direction of res judicata 
than the Chamber decisions themselves. The superstructure 
could not be stronger than the foundation ; and when that was 
undermined, and fell in, all that was erected upon it, up to the 
point to which I have gone, necessarily fell with it. And it is 
a remarkable instance of the legal acumen and patient research 
of the learned leader on behalf of the plaintiff and those who 



DIVISIONAL 
COURT. 
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cxoABK, J. assisted in the preparation of the case as well as of the cross- 

1892. examining skill and ability of his learned junior on the same 
Jan. 16. side, that under circumstances of such great diflBculty, evidence 

of the best quality and character has been collected and arranged 
in such abundance and order, and so clearly educed, in as com- 

1893. plicated and difficult case as has ever been before this court, as 
Angu Bt 18. iq leave no doubt, on the minds of the jury of the justice of the 

Habpsb plaintiff's claim. 

V, 

And this, simply at law. But if, notwithstanding the 
conscientious care which has been taken, in a prolonged and 
earnest analysis of all the evidence, of every authority, 
and every argument adduced during so lengthened a 
tridl, and of the cases bearing on so difficult a section of British 
jurisprudence as that of estoppel, anything should have escaped 
observation and treatment in the foregoing remarks, the 
deficiencj'^ will be more than amply supplied by a consideration 
Judgment. ^^ ^^® disability under which the unfortunate suitor in this case 
labored, from his unsoundness of mind. The additional strength 
which this adds to each portion of his case makes the justice as 
well as lawfulness of the plaintiff's present contention, in my 
opinion, simply irresistible. 

It is true that the situation of parties has been partially 
changed. Certainly, it is not what it was at the time the alleged 
contract was made. Indeed, it may be assumed, for the purposes 
of this case, that all Harper's property of every kind has changed 
hands, but that, I take it, need not affect the present decision. 

If I understand the pleadings aright, only Cameron's interest, 
the $20,000 of plunder which he so unrighteously obtained, is 
practically and immediately affected by them. He alone is made 
defendant in the action, and, although the names of other 
persons have been so freely used and some were present as 
witnesses throughout the trial, none have been made parties to 
the suit, consequently no decision can be now made as against 
them. Cameron, and Cameron only, the caiLsa terterrima mali is 
the object aimed at in this case. 
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And I think it will be conceded by any one who can, without cbkasb, j. 
any previous bias, go carefully through the facts, and the law 1592 
which I have taken pains to elucidate, that, as against Cameron, j^^ ^q 
the plaintiff has conclusively proved his case. 

^ •^ ^ DIVISIONAL 

COURT. 

That for him, the only one out of the numerous actors on the 1893, 
scene who has thoroughly conducted himself with mala fides, to August 18. 
the ruin of an unhappy man already afflicted by an incurable ^^^^ 
and tormenting malady — to this defendant, at least it is to be v. 

O A M KRON 

hoped, a day of retribution has come. 

Not only the deliberate verdict of his fellows, with universal 
approval, has been declared against him — and even if it could 
be technically disturbed — in the minds of honest men, would still 
remain indelible ; but after close consideration and research I find 
it my duty to decide that the findings of the jury are conclusive 
for judgment for the plaintiff, so that the conduct of the 
defendant will not go unwhipt of justice, but, so far as at the long 
interval of time is practicable, he must refund what he has so 
unrighteously obtained, and make what imperfect compensation judgment, 
the law can enforce for the great injury he has so remorselessly 
inflicted on an innocent and helpless man. 

My decision, therefore, is that the judgment of the 10th 
December, 1888, be set aside, and (so far as relates to the 
defendant) in the terms of the motion for judgment, with costs. 

Judgment for plaintiff. 



The defendant entered a motion to the Divisional Court Statement, 
to set aside the judgment for the plaintiff, and the findings of the 
jury, and for a new trial upon the grounds that the said findings 
were against evidence, and also entered an appeal to the Full Court 
upon the ground that the judgment for the plaintiff was not 
warranted by the findings of the jury. Both motions were 
argued together at the Regular Sittings of the Full Court, the 
Court also sitting as a Divisional Court. 
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CBEABB, J. Present — Begbie, C.J., Walkem and Drake, J.J. 

Charles Wilson for the defendant, the appellant. 



1892. 
Jan. 16. 



DIVISIONAL A. N. Richards, Q. C, and A. E. McPhillips for the plain- 
tiff, the respondent. 
1898. ^ 

Augnat 18. Begbie, C. J. — In this case, we have all come to the same 
Harper conclusion. The matter comes before us in two ways ; to the 
Oambkon. -^^^^ Court by way of appeal from the judgment, to the Divisional 
Court by way of application for a new trial on the ground that 
the verdict is without evidence and against the weight of 
evidence, or, in other words, is such as no reasonable men could 
have come to upon the evidence before the jury. As a matter of 
convenience, the whole matter was argued before us, constituted 
so as to have jurisdiction both as a Full Court and as a Divisional 
Court. The question mainly turns on the motion argued before 
us as a Divisional Court, viz : for a new trial on the ground that 
^ ^^^ tl^® verdict is without evidence or against evidence. At the trial, 
Begbie, O.J. it was necessary for the plaintiff to establish two things as consti- 
tuting the fraud by reason of which he claims relief. First, that 
Harper was at the time of the contract, viz., in November, 1887, 
intellectually unable to manage his own affairs ; and, second, 
that Cameron was aware of this, and took advantage of it to 
induce him to enter into the impeached contract. The jury 
have found for the plaintiff. The defendant, in order to set 
aside their verdict, must be prepared to establish that the 
findings of the jury were without sufficient evidence, and such 
as no reasonable men could have found. That is the rule now 
perfectly established. It is unnecessary to refer to authorities ; 
it is strikingly adhered to in the very recent case in the Privy 
Council of Ellis v. South British Insurance Company (not re- 
ported.) The two allegations therefore are that Harper 
was incompetent, and that Cameron knew it. The first of these 
propositions, viz.: Harper's incompetence was surely abundantly 
proved. I have read and digested the evidence as well as I can. 
Of course there is some evidence the other way. A case must be 
very bad indeed when there is no evidence on the losing side. 
It is, however, the function of the jury to weigh the evidence. 
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and in this case I quite agree with the jury on the first proposi- crease, j. 
tion ; the great preponderating weight of evidence is to the effect 1892. 

that Harper was incompetent after his accident in 1884, and Jan. 16. 



continued so not only to the time of the contract in 1887, but up divisional 

COURT 

to the date of the trial. That alone, however, is very far from 

1893. 

showing that Cameron knew of such incompetence and took 

advantage of it, which is the further combination that must be "^" " L^ 

established in order to the success of this action. If it can be Harper 
shown that Cameron was aware of the incompetence, very slight Gameeon. 
evidence might induce a reasonable man to believe that he was 
taking advantage of it when Harper concluded such a one-sided 
bargain as the present contract manifestly was. Now, as 
Cameron's knowledge and his motives were necessarily in the 
first instance confined to his own breast, it would almost seem 
that they must be made out from his own statements or admis- 
sions, either at the trial or to strangers ; failing which, the jury 
would consider such circumstances as lead naturally to that 
inference. I have not found any evidence, any actual admissions ^ ^ 
by Cameron, as to his motive or intentions. But there is ^®8^*®tO.J. 
evidence, even in his own statement in the witness box, upon 
which reasonable men could have properly come to a conclusion 
unfavorable to the defendant on both points. It is to be 
remembered that the jury, not this bench of judges, is the con- 
stituted tribunal to determine such points. It is considered, and 
I am far from disputing it, that the jury being more nearly of 
the education and habits of mind of litigants, can, better than the 
judges, enter into the motives and appreciate the acts of plaintiffs 
and defendants, And it is only when the judges are satisfied 
that the first jury have acted merely unreasonably that we are 
authorized to interfere and take the opinion of another jury. 
Now, have the jury acted unreasonably here ? They are told by 
Cameron himself in his own evidence that Harper, after his 
accident, had changed in many important particulars. There 
was loss of memory, not recollecting the names or faces of his 
acquaintances, not even of Cameron himself. Cameron 
remarked, and was much struck with that. Then Cameron also 
told the jury that from having previously been reserved and 
taciturn about his business affairs, Harper had become talkative 
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CREASE, J. and garrulous about them, even with strangers. Cameron told 

1392^ the jury that he noticed a great change — that every one would 

Jan. 16 notice it. Although, upon re-examination, in answer to a rather 

— — leading question, " Was the change you noticed in Harper 

court/ ' physical or mental ?" he answered, " Physical," yet the changes 

1893. which he had admitted having noticed, and some of which I 

August 18. have just pointed out, garrulity and loss of memory, etc., are 

"^ mental much more than physical. In one sense, all the matters 

V, mentioned by the witnesses — carelessness in dress, slovenly, not 

O A MERO N 

to say dirty, habits, boastful and coarse conversation — in direct 
contradiction of his former habits — are probably merely indica- 
tions of a physical change, viz., of the physical injury to the 
brain from that unfortunate kick, but they may also be held to 
indicate a mental change. Nor is it unreasonable, but highly 
reasonable, for the jury to conclude that a change which per- 
suaded so many people of Harper's incompetence, had conveyed 
the same persuasion to Cameron as well. All this evidence was 
before the jury, and is before us in the shorthand writer's notes. 
It is quite unnecessary for me to give an opinion whether this 
" ^ot^ evidence, or the counter-statements of Cameron's * witnesses, are 
Begbie,O.J. j^h© weightier. That was wholly for the jury. It is, however, to 
be noticed that Cameron's own counsel never ventured to ask 
him whether Harper after the accident was as keen and competent 
in business as he had been before the accident or whether, 
noticing a physical change, he had not noticed also a mental 
change. In point of fact, Cameron does describe a mental 
change, at least a change in habits, whence the jury might well 
infer a mental deterioration, accompanied probably with a 
physical deterioration as well. But even if contradicted, it would 
be entirely for the jury to weigh the evidence and give effect to 
that which they believe. But we must recollect that the jury 
had before them as an object lesson, a great deal of evidence, 
perhaps the most persuasive of any, which cannot be brought 
before us here. They had the opportunity of seeing and hearing 
Cameron himself under examination and cross-examination. Of 
this the Court have not and cannot have the opportunities of 
judging which the jury had. Upon an examination involving a 
question of fraud, perhaps the most important thing to be 
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noticed — perhaps more important than his verbal statement — creabb, j. 

is the conduct of the party himself, his look and carriage and 1392. 

whole demeanor : the tones of the voice, evidences of surprise, jj^^^ ^g 
etc. This we cannot have. No photograph of the man's 



manner or the tones of his voice can be introduced before judges court. 
on appeal. The impression of the learned judge at the trial as 1893. 
to Cameron's demeanor and the effect produced on his mind is August 18. 
briefly but emphatically dealt with in two or three lines of his habpbb ~ 
judgment, and there can be little doubt that the jury formed the v. 
same opinion of Cameron's knowledge and intentions. Then 
the nature of the whole transaction is such as to excite grave 
suspicion. The application for the lease is entirely Cameron's 
suggestion. It is to be taken in Harper's name, who alone is to 
be liable for covenants and contracts of every description. 
Cameron is to be a silent partner (statement defence, par. 4 and 
5,) but to have a moiety of all profits, and in the meantime to be 
employed at $10 per day upon works requiring considerable 
engineering skill, which Cameron does not profess to have ever 
acquired — everything to be pg^id for by Harper. Then, when Judgmen 
Harper's hopes have been carefully excited by Cameron reporting Begbie C J. 
an alleged offer of $250,000 and in other ways, Cameron closes 
instantaneously, as he himself says, with Harper's offer of $50,000. 
I am not surprised at the view the jury took of the transaction. 
I do not think it unreasonable. I think it a very reasonable 
view. And they have found that Cameron had practically 
nothing to sell. I have not here at all examined the evidence 
adduced at the trial in favor of Harper's competency. There is, 
as I have said, some evidence to establish this. The jury have, 
however, rejected it ; they cannot be allowed to do that without 
some reasonable evidence to support their verdict, and we are 
only at liberty to look at the whole evidence to see whether they 
have some such, not with a view of weighing conflicting evidence 
or giving any opinion of our own. All I need say is that there 
is here abundance to support the verdict. I think, therefore, 
that the application for a new trial wholly fails and must be 
dismissed with costs. As to the appeal to the Full Court, I think 
that judgment should be entered against the defendant in 
accordance with the verdict, and therefore the appeal should also 
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CREASE, J. be dismissed with costs. My brother Walkem will deal more 

1892. particularly with that. But the verdict, and indeed the whole 
Jan. 16. action, can only be treated as affecting Cameron's beneficial 

rights acquired in the former action of Cameron v. Harper in 
1888. Many matters have been dealt with in that action affect- 

1893. [jyg inany parties, not parties to the present action and not in 
August 18. any wise implicated in or concerned with the frauds which the 



DIVISIONAL 
COURT. 



Habpke j^ry have now denounced. The judgment must be carefully 
Camebon ^^^wn and in part modified so as not to affect innocent 
parties. It will be more in the nature of a Chancery decree, and 
will be prefaced by a declaration in accordance with the verdict, 
and then give consequent directions. Lord Redesdale's decree 
in Carew v. Johnson^ 2 Sch. Lef. 280, will afford a useful 
precedent. There will be a reference to a judge to settle the 
exact form of decree. 

Walkem, J. — This action is brought by the next friend of the 
plaintiff for a declaration (a) that a promissory note for $50,000, 
Judpnent dated the 18th November, 1887, and six substituted notes of the 
Walkem, J. like date and like amount in the aggregate, made by Harper 
in Cameron's favor, were obtained from Harper while he was of 
unsound mind — and that to the knowledge of Cameron ; (b) for 
an order for the delivery up of all the notes to be cancelled ; (c) 
for an order setting aside a judgment obtained by Cameron 
against Harper, on the 10th of December, 1888, for the full 
amount of the six notes, for default of appearance, together with 
all proceedings taken on that judgment ; (d) for an order for re- 
payment of all monies realized on that judgment by Cameron ; 
and (e) for an injunction — the plaintiff's case being also that no 
consideration was given for the notes. 

The defence, in substance, is that Harper was not, before, at, 
or since the time alleged, of unsound mind ; that valuable con- 
sideration was given for the notes ; and that the impeached 

judgment cannot be set aside in this action, and is, moreover, a 
bar to it. 

The trial took place before Mr. Justice Crease and a special 
jury, who found — (1) that " the transaction of the $60,000 was 
not fair and bona fide *'; — (2) that ** there was no consideration" 
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— (3) that " the act was without deliberation, or (4) " independent creabb, j. 
advice"; — (5) that '^Harper was at the time of the contract of i892. 
unsound mind"; — and (6) that ** Cameron was aware of it at the jan. 16. 

time." On these findings the trial judge made an order for divisional 
judgment on the 18th of August, 1892, in favor of the plaintiff, court. 

and in the terms of his prayer for relief. ^^^• 

August is. 



The defendant now seeks to have that order set aside and 



judgment entered for him on the ground already stated, of es- Harpbb 
toppel ; and also moves for a new trial on the ground that the Oamkron. 
verdict was against evidence, and that there was not sufficient 
evidence for the finding that Cameron knew of Harper's inca- 
pacity. 

" A verdict," to use Lord Herscheirs language, "ought not to 
be disturbed unless it is one which a jury, viewing the whole of 
the evidence reasonably, could not properly find." Metropolitan ^ ^®" 
Railway Co. v. Wright, 11. App. Cas. 152; Commissioner for RaiU^^^^^^* ^' 
ways V. Brown, 13 App. Cas. 133 ; Phillips v. Martin, 15 App. 
Cas. 193. " The test of reasonableness," as observed by Lord 
Halsbury in the first case : "is right, in order to understand 
whether the jury have really done their duty"; and such a test 
necessarily implies a review of the evidence. 

Upon the issue of insanity, fifteen witnesses, including four 
medical practitioners, were examined for the plaintiff. It was 
proved that on the 1st of June, 1884, he had been kicked on the 
face by one of his horses, and so severely that when examined 
shortly afterwards, at the St. Joseph's Hospital where he was, 
by Drs. Helmcken and Davie, it was found that his upper jaw 
and teeth had been broken away and his brain injured, and that 
" he was," to use Dr. Davie's words, "absolutely insane, as insane 
as a person could be," and continued to be so" for several weeks" 
while under his care ; and that when he left the hospital, he did 
80 in charge of a keeper. Dr. Davie also stated that he had seen 
him, professionally, on three or four later occasions in relation 
to the injury, and had recently met him several times in a 
casual way, and that from what he had observed. Harper had 
improved but slightly, and was still insane. Dr. Helmcken ex- 
pressed a similar opinion. (The learned judge reviewed at some 



1893. 
August 18. 
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GREASE, J. length the evidence upon the issue of plaintiff's insanity and as 
1892. ^ defendant's knowledge of it and proceeded.) 

*^"^' ^^' In any event, it was for the jury to decide whether the $50,000 
DIVISIONAL transaction was affected by, or which is the same thing, resulted 
from the delusion — Jenkins v. Morris 14 Ch.D. 674. In view of 
all that has been stated, it cannot be said that the evidence was 
insufficient to support the finding that Harper's insanity was 
Hakfbr known to Cameron at the time of the impeached transaction. 
Cameron. Cameron's conduct in the witness box was of itself evidence for 
the jury ; and it must have given additional force to every fact 
unfavorable to him, for it is described by the learned judge, who 
presided at the trial, as having been " downcast, shuffling and 
evasive." Moreover, the learned judge was of opinion that the 
verdict was a proper one ; and, as observed by Lord Esher in 
Webster v. Friedeberg 17 Q.B.D. 736, " it is idle to say that in 
determining whether a verdict was against the weight of evi- 
dence, you must not take into serious consideration the opinion 

Judirment ^^ *^® j^^^g© who tried the case." 
of 

Walkem, J. Again, Harper's insanity on the 18th of November, 1887, hav- 
ing been established, its continuance is presumed, unless proved 
to have ceased — Pope on Lunacy^ 408, and cases cited. No such 
proof was given, nor was a lucid interval pleaded or attempted 
to be proved. The presumption, therefore, covers the subse- 
quent period during which the six notes were given by Harper 
in substitution of the $50,000 note, and the further period when 
the impeached judgment was recovered — it having been shown 
in connection with the judgment that Harper had been sued as 
sui juris, and that the judgment had been entered for default of 
appearance. At any rate, counsel for the defendant expressed 
himself satisfied with the questions formally submitted to the 
jury when the case was closed ; hence, whatever objection he 
might have had on the ground that a further question as to a 
lucid interval had not been put, was waived. I mention this 
because it was suggested in the argument here by counsel that 
the giving of the six notes by Harper was an instance of mental 
recovery ; but such was not pleaded. Besides, the circumstance 
was manifestly open to the opposite remark that it was the repe- 
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tition of an irrational act on Harper's part, and no doubt the cbbabb, j. 
jury thought so. ^. 

Objection was taken at the trial, and renewed here, that the Jan. 16. 
present action was not maintainable, and that the impeached divisional 
judgment should have been set aside in the action which it 

. . 1893 

determined. There are several obvious answers to the objec- 
tion ; but it is sufficient to say that it is disposed of by Carew v. "^^ 
Johnston 2 Sch. & Lef. 280 ; Oore v. StacpooU, 1 Dow. 18 ; Earl Harper 
of Bandon v. BecJier, 3 CI. & F. 479 ; and Flower v. Lloyd, 6 Ch.D. OAMmoN. 
297 ; and S.C. 10, Ch.D. 327. 

Another objection was that as a Receiver had been appointed 
under the impeached judgment, and the plaintiff's real and per- 
sonal estate sold by him, the Court would not interfere, as the 
parties could not be reinstated in their original position. But 
they can inter se, be reinstated, for Cameron can get back his 
half-interest in the lease, and Harper any monies that may have •^'^^K°*®^* 
been realized under the judgment. Those who bought from the Walkem, J. 
Receiver, can, as innocent purchasers, be also protected — Oore 
V. Stacpoole and Earl of Bandon v. Becker y supra. 

Granting, for the sake of argument, that the jury were wrong 
in finding that Harper's incompetence was known to Cameron, 
still the defendant must fail — Molton v. Camroux, 2 Exc. 487, 
upon which his counsel relied would not assist him ; for it was 
there held, amongst other things, that to uphold a contract with 
a lunatic, it must have been fair and bona fide. Here the jury have 
found that it was not so ; that the contract was made " without delib- 
eration," or " independent advice ;" and that there was no con- 
sideration. In such a case the plaintiff is entitled to relief — 
Story's Equity Jurisprudence , 2nd ed. p.p. 234-248 ; Clarkson v. 
Hanway, 2 P. Wms. 203 ; Blackford v. Ckristian, 1 Knapp, 73. 

The appeal must therefore be dismissed and the order nisi 
for a new trial discharged — with costs. 

The order for judgment of the 18th of August, 1892, requires 
to be varied by inserting a correct statement of the findings of 
the jury, and provision for the protection, as mentioned, of 
innocent purchasers, and for the re-assignment, on proper terms, 
to the defendant of the moiety of the lease. 
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cKBAse, J. Drake, J. — ^The claim in this action is to set aside an alleged 

1892. contract of Nov. 1888 and that the notes given in pursuance 

Jan. 16. thereof be delivered up to be cancelled and that the judgment 

obtained against Harper in respect thereof be set aside on the 



COURT, ground that the contract and notes were given by Harper while 

1893. he was insane to the knowledge of Cameron. The defence denies 

August 18. the insanity or that Cameron knew it and sets up as a defence 

Habper ^^* judicata and no other defence, and the jury found that the 
^ V' transaction of the $50,000 note was not fair and bona fide, that 

CaMEBON. .1.11 . 1 1 1.1 . 

there was no consideration, that the act was without deliberation 
and without independent advice, that at the time of the contract 
Harper was of unsound mind and Cameron was aware of it. 

On these findings, the learned Judge entered judgment for 
the plaintiff and ordered the judgment of 10th December, 1888, 
to be set aside and the notes given up to be cancelled. 

Mr. Wilson contends that he is entitled to judgment irrespec- 
tive of the findings of the jury and that the action ought to have 
Judgment been dismissed because the only mode of attacking this judgment 
Drake, J. of December, 1888, was by a proceeding in that action and those 
proceedings had been taken and having failed, the judgment was 
irrevocable. In support of this contention, he relied on section 
13 of the Supreme Court Act, sub. sec. 7 which he said rendered 
it compulsory on the Court to consider every claim that might 
be brought forward in any cause or matter, so that multiplicity 
of legal proceedings might be avoided. 

This section is merely an enabling clause for the purpose, 
where practicable, of closing all matters in controversy ; but it is 
obvious there are cases where a hard and fast rule that all pro- 
ceedings between two parties should be setttled in one action, 
could not be usefully enforced, and in the case before us, as 
Harper could not defend, beingalleged to be of unsound mind, the 
proceedings would have to be taken by some one on his behalf. 
It appears to me that there is no legal ground for saying that 
the course adopted to set aside the judgment against him was so 
irregular that this action would not lie and one reason is that 
in applications to set aside a judgment for fraud, the fraud must 
be proved before the propriety of the judgment can be investi- 



II.] BRITISH COLUMBIA REPORTS. 409 

gated and in many cases this can be more conveniently done by crrase, j. 
independent action. 1892. 

Jan. 16. 

It was further contended that this judgment was in fact an 

estoppel ; it must be remembered that this judgment was a court. 
default judgment and no decision was given on the merits. It i893. 
is true 10 months after the judgment an application was made August 18. 
to set aside the judgment and certain affidavits were produced "~~ 
alleging mental incapacity of Harper at the time the notes sued v, 
on were given, but, owing to the delay that had taken place, the a>*«»on- 
Court refused the application and this refusal was upheld by the 
Divisional Court, but the question of capacity or incapacity of 
Harper or of fraud on Cameron's part, was not decided as in 
fact it could not be, and therefore there was no adjudication on 
the merits. Vice-Chancellor Knight Bruce states the rule as to 
estoppel thus : " That however essential the establishment of 
particular facts may be to the soundness of judicial decision, 
however it may proceed on them as established, and however ^ ^7^" 
binding and conclusive the decision may be as to its immediate ^^^^^i J- 
and direct object, those facts are not all necessarily established 
conclusively between the parties and that either may again 
litigate them for any other purpose as to which they may come 
in question." Here the original judgment was on the notes, the 
present action is by Harper's next friend to set aside the contract 
for which the notes were given and the judgment itself on the 
ground of fraud ; the judgment on the notes is not an estoppel 
against litigating this question. In Flowery. Lloyd, 6 Ch.D. 297 
where an action had been dismissed the plaintiffs discovered 
fresh evidence and asked to have the judgment re-opened ; the 
Court of Appeal refused but said the plaintiffs must bring a 
fresh action. The judgment for defendant was held no estoppel 
against an action on further evidence, so here the judgment for 
Cameron is not an estoppel because the merits have never been 
discussed and there is no judgment on the issues raised in this 
action. 

I am of opinion therefore that the judgment on the findings 
of the Jury was rightly entered for the plaintiff, but it may be 
necessary to vary the order for judgment so as to protect all 
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cB XABHf J. those whose interests may be affected and who have had no 
J892. opportunity of being heard. 

'__'_ _ The rule nisi for a new trial was granted on the grounds that 

i>ivi8ioNAL there was no sufficient evidence that the defendant was aware 

1898. ** ^^® ^^°^® ^^^ contract was entered into, that Thaddeus Harper 

Auiniflt 18 ^^^ ^ person of unsound mind and that the verdict was against 

the weight of evidence and contrary to the evidence. 

Habper 

v* It was suggested, but not pressed, that even if Harper was of 

unsound mind at the date of the original contract, yet his giving 
smaller notes in April, 1888, in exchange for the single note of 
$50,000 was a ratification of that, which at most was a voidable 
contract at its inception and not absolutely void. This defence 
is not pleaded, and no issue on it could therefore be left to the 
jury. A defendant is bound by the rules of pleading to set up 
all his defences, and his omission to raise any special defence 
debars him from raising it at the trial, except by amendment, 
and no amendment was asked for here. 

Judgment 

^^ y The question on this rule is, was there any evidence that the 
defendant knew or might be presumed to know that Harper was 
of unsound mind at the date mentioned ; if there was, then the 
verdict ought to stand, unless it can be shewn, that the verdict 
was one which the jury acting as reasonable men and viewing 
the whole evidence reasonably ought to have come to. The 
further rule is, that where the question is one of fact and there 
is evidence on both sides properly submitted to the jury, the 
verdict once found ought not to be disturbed. See Webster v. 
Friedeberg 17 Q.B.D. 736 ; Metropolitan Rwy. Coy. v. Wright 
11. App. Gas. 152 ; Phillips v. Martin 15 App. Case 193, and in 
the case of Ferrand v. Bringky Township District Local Board 
decided in the Court of Appeal, 8 T.L.R. 70, the Master of the 
Rolls in discussing the preceding cases says that the Court will 
not interfere merely when the case on one side is stronger than 
the case upon the other, and Lord Justice Kay says, the verdict 
must be very strongly against the evidence to induce the Court 
to grant a new trial. It is not here contended that th^ learned 
judge's summing up was incorrect or that the evidence was not 
properly submitted to the jury. The defendant's contention was 



Drake, J. 
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that there was no direct evidence shewing Cameron's knowledge crease, j. 

of Harper's insanity, but it was only an inference derived by ^892. 

the jury from impressions which other witnesses had formed of j^^^ j^ 
Harper's actions. In cases such as this, I do not know that 



better or more cogent evidence could be adduced ; on this point, court. 
however, there was evidence both for and against the inference, 1893. 
and the jury came to a conclusion adverse to the defendant. August 18. 



The evidence of the medical men was quite sufficient to enable Harper 
the jury to conclude that Harper after his accident and in fact oai«ron. 
down to the present time, was of weak mind. Is there any evi- 
dence from which the jury as reasonable men could arrive at 
the conclusion that Cameron knew of Harper's insanity ? 

This may be placed under 4 heads : 

(1.) The knowledge that Cameron is shewn to have had of 
Harper prior to the accident ; 

(2.) The knowledge of the change that took place in Harper 
physically and mentally after the accident ; ^ ^ 

Judgment 

(3.) The reckless character of the transaction which Cameron j^^i^l j 
induced Harper to enter into ; 

(4.) The conclusions which others arrived at who had had 
opportunities of seeing Harper both before and after his acci- 
dent. 

It must be remarked that Cameron was, in the opinion of the 
trial judge, a very unsatisfactory witness. A witness' demeanor 
in the box is often better evidence of his veracity than the 
answers he gives ; a jury have the advantage of seeing the wit- 
ness as well as hearing him, and forming an opinion of his evi- 
dence which no Court of Appeal can possibly do, reading only 
from the notes of evidence as printed. With regard then to the 
first point, Cameron admits that he had a business acquaintance 
with Harper before the accident, limited apparently to buying his 
supplies and matters of that sort, and Harper before his accident 
was universally known as a close business man ; he further says 
he had no other business connection with Cameron until the 
lease was suggested by him, which apparently was in January 
1886. The application was eventually made to the Government 
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CREASE, J. for a lease early in the year 1887 in the name of Harper. Cam- 

1892. ®ron was to be a sleeping partner, to have wages and Harper to 

Jan. 16. fi^^ ^^1 ^^^ money. After the accident (but whether at the time 

of the discussion about the lease or not Cameron does not say), 

DIVISIONAL '^ ^^ 

COURT. Harper did not know Cameron's name, although he 
1898. knew him personally, and he admits he had changed a good 

August 18. deal, which he afterwards endeavours to qualify by saying he 
Harper ^^^ older. Harper, before his accident, was a close, shrewd, 
V- business man, keeping his affairs to himself and not taking 
strangers into his confidence ; afterwards he became talkative to 
comparative strangers about his business, and, Cameron says, 
he knew Harper was a wealthy man, and he apparently thought, 
if he could induce him to enter into this speculation, it would be 
greatly to his advantage. The terms which Cameron admits he 
made, were that he was to be manager at a salary, although he 
had no experience of engineering works such as would be re- 
quired in this case. All expenditure required was to be found 
by Harper, who would get no return unless the speculation was 
a success. This speculation was agreed to by Harper without 
of an enquiry as to its feasibility, a proceeding very much at 

Drake, J. variance with Harper's business habits before this accident. 
Afterwards, it appears, Cameron found out that Harper was in 
financial difficulties and could not possibly comply with the 
terms which the Provincial Government would insist on, respect- 
ing the heavy annual expenditure on the work. Harper had a 
very exaggerated idea of the value of everything he owned, and 
used to talk about millions. These exaggerated ideas, which 
apparently never existed in Harper's mind before his accident, 
were used by Cameron to induce Harper to buy him out ; now 
what had he to sell, and what had Harper to buy ? There had 
been an application for a lease, and either party could withdraw 
that application. If Harper had withdrawn Cameron's position 
was valueless. In fact CAmeron had nothing to sell. The 
Government had agreed to give a lease but had not done so, and 
could at any time have refused to do so. Cameron appears then 
to have put forward a man named Bradley, as offering $250,000 
for the proposed lease, and this proposition was successfully 
used by Cameron to obtain the $50,000. Cameron must have 
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relied on Harper makiug no enquiry as to Bradley, in tlie same ckkabe, j. 

way as he had made no enquiry as to the feasibility of the ]g92. 

mining scheme which Cameron induced liim to enter into, and j^^ jg 
the result justified Cameron^s prevision. Harper made no 



enquiries, walked into an office, wrote out a note for $50,000. court. 
without a word ; this conduct contrasted as it is with all that i893. 
was known of Harper before, his close attention to business and August 18. 

careful management of his affairs to Cameron's knowledge, his 

subsequent extravagance and changes of life and habits is surely v, 

evidence that Cameron was aware of Harper's want of business Cameron. 
capacity, arising from mental infirmity. Tliere is the further 
evidence of a number of witnesses who spoke of Harper's insanity 
from their knowledge of him prior and subsequent to the 
accident, and reading the whole of the evidence as submitted to judgment 
the jury, I have come to the conclusion that the verdict should rk ?^ j 
not be disturbed. I may remark that in considering questions 
of this character, it is essential, in alleging unsoundness of mind 
as a ground for avoiding a contract, that it should be shewn that 
the contract is one by which the alleged insane person has been 
imposed upon, and I think there is abundance of evidence here 
to support that conclusion. I may say further that where 
insanity is shewn to exist shortly before or shortly after the date 
of the impeached transaction and the probable knowledge of it 
by the adverse party, the onus of proof is shifted, and the party 
whose contract is impeached must satisfy the jury that he was 
entirely ignorant of the insanity of the other party and that the 
transaction was, under any circumstances, fair and reasonable. 

Appeal and motion for new trial dismissed. 



(End of Vol. II.) 
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ABANDONMENT— Of Mechanic's Lien 
by taking Promissory Note - 82 
See Mechanic's Lien. 

2. Of appeal - - - 323 

See Practice. 

AFFIDAVIT— - - - - 173 

See Mechanic's Lien. 

2. Intituling - - - 213 

6>e Practice. 

3. Evidence — Affidamt must he drawn 

up and sworn to in the language of the 
deponent.] An affidavit drawn up in a lan- 
guage not understood b^ the deponent 
cannot be read in Court ; it must be drawn 
up and sworn to in the language of the 
deponent, but a sworn translation of it may 
be read. Re Ah Gway ex parte Ohin Su. 

[343 

AMENDMENT— Of writ of summons and 
re-service — Appearance to original 
stands to amended writ — ^Judgment 
under Order XIV— Time - - 302 
See Practice. 

APPEAL — Summary conviction — Power 
of 0.0. Judge to award costs against 
a person not a party to the proceed- 
ings before the Justices - 208 
See Prohibition. 

2. Divisional Court — Sec. 61^ Supreme 

Court Act — Notice of appeal is bringing of 
appeal.] The giving of notice of intention to 
appeal is the brinvcing of the appeal within 
Sec. 61 Supreme Court act, and when such 
notice is given within eight days from the 
perfecting of the order appealed from, it is 
no objection that the appeal is not either set 
down or argued within timt time. Re 
Ellard -.-... 235 

3. To Supreme Court of Canada — 

Security for debt and costs to stay execution — 
Whether the registration of a certificate of the 

judgment against the lands of the judgment 
debtor is tfiereby superseded - - 251 
See Execution. 



APPEAl,— Continued. 

4. Abandonment of — Argument of and 

judgment upon in ignorance of notice aban- 
don ing — Effect of. ] After judgment allow ing 
appeal, and adjournment of the Court but 
before the order was drawn up, the matter 
WHS spoken to before the Court on a subse- 
quent day in presence of counsel for both 
parties, by special leave, and it appearing 
that a notice (of which the respondent's 
counsel was not instructed) abandoning the 
appeal had been served by appellant's 
solicitor upon respondent's solicitor on the 
morning of but before the argument of the 
appeal. Held, That the appeal was at an 
end upon the giving of the notice abandon- 
ing it, and the order allowing the appeal 
not having been drawn up, no order would 
be issued, but the appeal should stand as if 
struck out of the paper. Re The Maple 
Leaf and Lanark Mineral Claims - 323 

5. Divisional Court — Supreme Court Act 
Sec. 67 — Order under the Mineral Act, 1891^ 
" In the matter of mineral claim,'* and 7iot in 
any pending cause in Court — Ajtpealability .] 
The order of a Judge extending the 30 days 
provided by the Mineral Act f 1891) Amend- 
ment Act, 1892, within which to commenre 
proceedings in a Court of competent 
jurisdiction to enforce an adverse claim is 
appealable to the Divisional Court, under 
Sec. 67 Supreme Court Act, though not 
made in any pending cause. Re The 
Maple Leaf and Lanark Mineral Claims 

323 



6. 



■From County Court — Sccme of^C, 



C. Amendment Acty 1892, Sec. S.] Defendant 
appealed from the judgment of the County 
Court upon the grounds that the verdict 
was against the weight of evidence, of mis- 
direction, and that a non-suit moved for on 
the trial should have been granted. The 
objection as to mis-direction was not taken 
below. Held^ That the onlv point of law 
open to defendant on appeal umler 55 Vic. 
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APPEAL— Continued. 

B.O. Cap. 10 Sec. 3 Supra was the question 
of non-suit, and that the Appeal Court had 
no power to consider the weight of evidence. 
Mason v. Oliver - - - 328 

7. Divisional Court.] The refusal of 

an ex parte application for leave to issue 
concurrent writs of summons is not an 
interlocutory matter, and is not appealable 
to the Divisional Court - - 348 

See Divisional Court. 

8. Motion for new trial — Order L VI LI 

Rule 15 — Jurisdiction — Security for costs.] 
An application to the Divisional Court for 
a new trial is an appeal within the meaning 
of Order LVIII-Rule 15, and a Judge has 
under it jurisdiction to order the applicant 
to give security for costs of the motion. 
Wilson v. Perrin - - - 350 

9. Fresh evidence on — Rule 674 — Attempt 
to introduce as fresh evidence on appeal evi- 
dence rejected at the trial.] Documentary 
evidence was rejected at the trial, and the 
propriety of the rejection was not made a 
ground of the appeal. Heldy That the 
Court would not allow the evidence to be 
read on the appeal as fresh evidence under 
Rule 874. Harper v, Cameron - 365 

ASSIGNEE — For benefit of creditors — Right 
of to impeach prior fraudulent conveyance of 
his assignor.] Apart from statutory pro- 
vision, an assignee for the benefit of 
creditors has no right to impeach a prior 
fraudulent conveyance of his assignor. 
McKenzie & McGowAN (Assignees &c.) v. 
Bell-Irving Patbrson & Co. et al - 241 

2. For Creditors — Removal ofy whose 

interests conflict with his duty - 262 

See Trustee. 

ATTACHMENT— In lieu of committal for 
breach of injunction - - 278 
See Injunction. 

2. Of debts — Judgment debtor — Gar- 
nishee — Liability of to third party — Supreme 
Court Rules Order (1880) XL V— Rules 3S7-S41 
— Wh^n Court may order execution against 

? garnishee. ] Where a garnishee disputes his 
lability to a judgment debtor, the Court 
has no power to order execution against 
him, but will direct an issue to try the 
question, and where the garnishee's alleged 
indebtedness is to a third party, such party 
must be summoned, and, if necessary, an 
issue ordered to try his liability to the judg- 
ment debtor. Mount Royal Milling, etc. 
Co. (Ltd.) V KwoNG Man Yuen (Judgment 
debtor) and James Leamy (garnishee) 171 



BILL OF SAI:E— Conditions outside the 
instrument'-Pressure'-Fraudulent preference.] 
To constitute pressure which will authorize 
an assignment by way of security, there 
must be a legitimate and bona fide attempt 
by the creditor to get payment of his debt 
or security therefor. It is not bona fide 
pressure for a creditor knowing of his 
debtor's insolvency to take an assignment 
of all his property. Bill of sale given sub- 
ject to a condition not appearing therein is 
void as against creditors. Doll v. Hart 32 

BILLS OF EXCHANGE ACT— Prwento- 

tion for payment of note payable at particular 
place — Necessity for as ctgainst maker — 
Practice — Judgment under Order XIV — 
Special Endorsement — Sufficiency of.] Un- 
der Sec. 86 of Bills of Exchange Act, 
53 Victoria (Can.), cap. 33, where a 
promissory note is maae payable at a 
particular place, presentation at that place 
must be alleged and proved in order to 
make a cause of action against the maker. 
A special endorsement upon a writ of sum- 
mons in an action to recover from the 
maker the amount of a promissory note, 
stated the note as being made payable at a 
particular place, but did not alle^ pre- 
sentment. Upon motion for judgment 
under Order XIV, Walkem, J., dismissed 
the application on the ground that the 
special endorsement disclosed no cause of 
action. Upon appeal to the Divisional 
Court, Sir M. B. Begbie, C. J., and Drake, 
J., affirmed the judgment of Walkem, J.. 
Croft v. Hamlin el al - - - 833 

BUI LDI NG CONT R ACT— Unsatisfactory 
work being done — Right of aggrieved party 
to take over and finish the ufork.] Where a 
building contract is so far performed that 
the parties cannot be restored to their 
original position, and unsatisfactory work 
is being done ; if the party aggrieved, in the 
absence of agreement ad hoc, interferes 
with the work so as to make it difficult to 
determine the value of that already done, 
he does so at the risk of having to pay the 
other party more than he has really earned, 
apart from the question of damages. Moorb 
V. B. C. Pottery Co. - - - 45 

CANADIAN PACIFIC RAILWAY 

ACT. 1881— 49 Vic. Cap. 1, Sec. 
18A — Right of Company to ex- 
clusive use of foreshore - 306 
See Estoppel. 

CERTIFICATE OF JUDGMENT— The 

issue of a certificate of judgment for 
registration against the lands of 
the judgment debtor is not a pro- 
ceeding m and should not be styled 
in the action. — Per Walkem, J. 
Foley v. Webster - - 251 
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CERTIORARI— Motion to quaah convic- 
tion — Practice — Security for costs — 
Rule of Court requiring recogniz- 
ance with sufficient sureties — 
Necessity for affidavit of justifica- 
tion — Absence of- - 207 
See Obiminal Law. R^oina v. Ah 
Gin. 

CHATTEL MORTGAGE— Condition out- 
side the instrument — A Bill of Sale 
given subject to a condition not 
appearing therein is void as against 
creditors. Doll v. Hart - 32 

COLLISION— Navigation Act— Articles 16 
and 20 — ^Coilision — party to blame 
See Mabitimb Law (pt. 2) [357 

COMPANY — Forei^, unregistered in this 
province — Right of to hold lands 
and be registered as owner in B.C. 
denied - - - - 8 
See Land Registry Act. 

CONFLICT OF LAWS— /Supremacy of 
Imperial over conflicting Provincial Statute 
on same subject,] The question of supremacy 
in relation to subjects of legislation, as 
distributed by the B. N. A. Act, arises 
onlv as betvireen the Dominion Parliament 
and the Provincial Legislatures. The Im- 
perial Parliament is sovereign to both. See i 
Mbdical Act B.C. Mbtherbll v. The 
Medical Council op B.C. - - 186 

CONSTITUTIONAL "LXyf— Taxation— 
B.N,A, Act, Sec, 93 — Provincial law taxing 
municipality for educational purposes — Direct 
or indirect tckration — Public School Act Stat, 
B.C. 1888, Cap, 104, Sec. 37,] It is consti- 
tutional for the Provincial Legislature to 
enact that a certain proportion of the 
salaries of Public School teachers employed 
in a municipality shall be paid by the muni- 
cipality. The Attobnet-Uenebal of B.C. 
V. The City op Victobia - - 1 

2. B, N,A, Act — Power of Provincial 

Legislature — Constitution of Courts.] It is 
competent to the Provincial Legislature to 
create Mining Courts and to fix their juris- 
diction, but not to appoint officers thereof 
with judicial functions. Bubk v. Tunbtall 

[12 

3. Interference with trade and com- 
merce,] The Wide Tire Act B.C. 1889, Cap. 
32, forbidding the carrying of any load of 
more than 2,(X)0 lbs. in any wa^^n on any of 
the highways in Victoria District unless the 
tires be at least four inches in width, is not 
an interference with trade and commerce 
so as to uUra vires of the Provincial Legisla- 
ture. The Queen v. Howe - - 36 



CONSTITUTIONAL LAW— Continued. 

4. SUU. 1890 B.C, Ch, 8, Sec, 9, em- 
powering a County Court Judge to a^t as 
Judge within the territorial limits of another 
County Court — Wliether ultra vires — Speedy 
Trials Act — **Any Judge of a County Court,* ^] 
Piel-Ke-Abk-An v. The Queen - 53 

5. Liquor License Regulation Act B,C, 

1891,] The Liquor License Regulation Act, 
B.C. 1891, Sec. 4, providing for the closing 
of saloons between 11 P.M. on Saturday 
night and 1 A.M. on Monday morning is 
intra vires of the Provincial Legislature as a 
police regulation, and is not an interference 
with tr£ie and commerce. Saueb v. 
Walkeb - - - - - 93 

6. Interference with trade and commerce 

— Provincial Statute and by-law thereunder 
authorizing stoppage of i>ersons, freisht, 
cargoes, boats, &c., coming from place 
infected with pestilential disease. See 
Health Regulations, Canadian Pacipic 
Navigation Co. v. The City op Vancouveb 

[193 

7. Delegation of legislative power — Public 
Health Act, 1888 — Power of Lieutenant-Gov 
ernor^n-Council to dismiss Municipal Health 
Officer appointed by by-law,] See Health 
Regulations. The Attobney-Genebal op 
B.C. v. Milne - - - I9e 

8. The constitutionality of a statute 

will only be considered where necessary to a 
decision of a question before the Court, Re 
Dickenson ----- 262 



9. 



•Interference with Trade and Com- 



merce — Special tax on non-resident traders — 
Power of Provincial Legislature to authorize 
municipality to impose.] P. was convicted 
before a Justice of the Peace for soliciting 
in Victoria orders for the sale by retail of 
goods to be supplied by a firm doing busi- 
ness outside the Province of British Colum- 
bia. By the Municipal Act, 1891, B.C. 54 
Vic, Cap, 29, Sec. Ifi6, "every municipality 
shall, in addition to the powers of taxation 
by law conferred thereon, have the power 
to issue licenses for the purposes follow- 
ing, and to levy and collect by means of 
such licenses the amounts following: 
" (12.) From every person who, either on 
his own behalf, or as agent for another or 
others, sells, solicits or takes orders for the 
sale by retail of goods, wares or merchan- 
dise, to be supplied or furnished bv any 
person or firm doing business outside the 
province and not having a permanent or 
licensed place of business within the pro- 
vince of a sum not exceeding $50 for every 
six months." By by-law, following the 
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CONSTITUTIONAL LXW—Continued. 

language of sub-sec. 12 supray except that 
the words '' permanent or licensed place of 
business " are substituted for ** permanent 
and licensed place of business," the license 
fee was fixed at $50. Ileldy (1.) The 
statute, by-law and license tax thereunder 
are not as contended w/^ravire«, (a) for inter- 
ference with trade and commerce, or cb) 
for unlawful discrimination against traders 
outside the province. (2.) The imposition 
of the license tax in question is within the 
powers relegated to provincial control by 
the B.N. A. Act, Sec. 92, sub-sec. 16. (3) 
The word ** and *' in the statute, supra^ 
should be construed ** or.*' Poole v. City 
OP Victoria - - - - 271 

CONTRACT— iSate of Land— Warranty.] 
An agreement to sell land '^ according to a 
plan deposited in the Land Registry Office 
and numbered 319" does not import a war- 
ranty that the plan is depositee in accord- 
ance with the provisions of the Land 
Registry Act. Thompson v. Courtney 89 

2. Illegality — Agreement for sale of 

pre-emption (Uaim before Crown grant — Land 
Act,1888, Sec. ^6,] By Sec. 26 supra: " No 
transfer of any surveyed orunsurveyed land 
pre-empted under this Act shall be valid 
until after a Grown grant of the same shall 
have issued.*' Ileld^ per McCreioht, J., 
Agreements for such transfer are illegal, 
and no action can be brought thereon. 
Turner & Jones v. Cprran et al - 51 

3. Taking over work after pari per- 
formance — Damages,] See Building Oon- 
TRACT ------ 45 

4. Hiring — Municipal Corporation — 

Corporate Seal.] A person duly elected at a 
meeting of the Municipal Council, to muni- 
cipal office, pursuant to a statute giving the 
Municipal Corporation power so to appoint 
its officers, becomes thereby the servant of 
the corporation without further evidencing 
or ratification of the contract of hiring, either 
by writing under the corporate seal or 
otherwise, and can maintain an action for 
damages for not being received into the 
employment. Tuck v. The Corporation of 
THE City of Victoria - - - 179 

5. Uncertainty — Agreement to print a 

hook by specifications ^^ equal to sample" to 
he produced — No sample produced — Effect of.] 
Where the contract provides for the manu- 
facture according to specification of an 
article ** equal in every respect to a sample 
to be produced " and no sample is produced 
and agreed upon, the contract is void for 
uncertainty, and no action can be brought 



CONTRACT— Con^inu^d. 

for breach of it by either party. Kerr & 
Bego v. Cotton - - - - 246 

CORPORATE SEAL - - 179 

See Master and Servant. 

COSTS— A C.C. Judge has no power on 
appeal from summary conviction to award 
costs against a perison not a party to the 
proceedings before the Justices, though 
improperly made a party to the appeal. Re 
W. N. Bole, C.C. Judge, Ac, in re Convic- 
tion OF Ah Tim and Others - 208 



2. 



■Taxation — ScoUe — Procedure — 



Retrospective legislation.] Upon taxation of 
costs it appeared that some of the items had 
reference to proceedings taken before the 
introduction by statute of a new scale of 
taxation, and others to proceedings taken 
since the introduction of the new scale. 
Held, per Bole, Co. J., sitting as local Judge 
of the Supreme Court, overruling the Regis- 
trar, that the introduction of the new scale 
of costs was legislation in regard to proce- 
dure and had a retrospective effect, and 
that all the items must be taxed upon the 
new scale. Youdall v. Douglas - 342 

COUNTY COURT JUDGE— Jurisdiction 
under the Speedy Trials Act - 53 
See Constitutional Law. 

2. Jurisdiction as local Judge of the 

Supreme Court to deal with wages 
claims under the Execution Act 
See Judge. [213 

COUNTY COVKT— Jurisdiction to make 
personal order over f 1,000 in Mechanic's Lien 
suit.] A claim for personal order to pay an 
amount over $1,000 was entertained in the 
County Court as auxiliary to relief by way 
of enforcement of a Mechanic's Lien. Post 
V. Jones ----- 250 

COUNTY COURT APPEAL— Scope of 

under C. C. Amendment Act, 1892 
See Appeal. [328 



COURTS— Constitution of - - 
See Constitutional Law (2). 



12 



2. ^Constitution of — B.N. A. Act— Pow- 
ers of Provincial Legislature - 12 
See Constitutional Law (2). 

CRIMINAL LAW— Procedure— No ap- 
peal to Divisional Court from order 
for commission. 
See Divisional Court. 



Writ of Error—Criminal Procedure 



Act, R. S. C. Cap. 174, Sec. $66— Mis-state- 
! ment of venue — Whether open on writ of error.] 
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CRIMINAL LAW— Continued. 

(1) An objection to the venue in an indict- 
ment is not an objection which could have 
been reserved at the trial, and is a proper 
subject of a writ of error under Sec. 268, 
supraj but any error in the statement of 
venue is cured by Sec. 247 of the Statute, 
8upra. (2) An objection that the trial judge 
did not deliver the whole of his charge to 
the jury in open court is not a question 
of record; that it could have been reserved, 
and that a writ of error did not lie for it. 
(3) It is too late to allege a diminution of 
the record after errors assigned. Gsber v. 

THE QCEBN . . - - - 112 

Habeas Corpus — Warrant of commit- 



ment not shotoing conviction — Effect of — Form 
of rule nisi — Dispensing with presence of 
Prisoner or argument of — See Habeas Corpus 
— Ex parte Etlamass - - - 232 



•Gaming house — Order to entei 



Within what time to be executed,] An order 
to enter a house reported to be a common 
gaming house must be executed within a 
reasonable time. Rbqina v. Ah Sino 167 

5 Alternative charges,] The fact that 

a person charged with an offence might 
upon the facts have been charged with a 
conspiracy with another is no objection 
to the individual charge. Rboina v. 
Olark ------ 191 

6 False pretences — Agency — Kno wledge 

of the falsity of the pretence by the a^ent of the 
person defrauded — Effect of.] The knowl- 
edge of the agent oi the person defrauded 
of the falsity of the pretence cannot be 
imputed as the knowledge of the person 
deirauded so as to affect the criminality of 
the accused. Rboina v. Olark - 191 

7. Certiorari — Motion to quash con- 
viction — Practice — Rule of Court requiring 
recognizance with sufficient sureties — Necessity 
for affidavit of justification — Jurisdiction.] 
The Court, or a Judge, has no jurisdiction 
to entertain a motion to quash a conviction 
moved up by certiorari^ unless the defend- 
ant is shown to have entered into a recog- 
nizance with one or more sufficient sureties 
to prosecute such certiorari with effect and 

Eay such costs as may be awarded against 
im, etc., as provided by rule of this Court 
of 27th of April, 1889. (2.) The Court 
must have an affidavit of justification before 
it, upon which it can judge of the sufficiency 
of the sureties. Rbqina v. Ah Gin - 207 

8. Summary conviction — Mens rea — 

Sanitary By-law — Orercrowding — ^^ Suffering 



CRIMINAL hXW— Continued. 

to be occupied" — Proof of knowledge of 
defendant.] In order to support a convic- 
tion under the clause in the Victoria 
Consolidated Health By-law, 1886, provid- 
ing: (17. " No person shall let, occupy, 
or suffer to be occupied, as a dwelling or 
lodging, any room (a) which does not 
contain at least 384 cubic feet of space for 
each person occupying the same,") it is 
necessary that there should be some evi- 
dence of guilty knowledge, actual or 
constructive, on the part of the person 
charged. Re Wing Kbb - - 329 

9. Evidence — Proof of absence from 

Conada to admit deposition of witness taken 
at preliminary hearing — Per Walkem, J.^ on 
a trial under the Speedy Trihls Act.] (1.) 
Evidence that a captain of a schooner had 
cleared from a Cana lian port a week before 
the trial and put to sea is insufficient 
evidence of his being out of Canada to 
satisfy Sec. 222, Criminal Proc. Act, and his 
deposition taken on the preliminary exam- 
inations refused. Rbqina v. Morgan 329 

10. Speedy Trials Act — Adjournment 

of trial.] An adjournment of a speedy trial 
to permit the Crown to obtain Detter 
evidence that a witness examined on the 
preliminary hearing was absent from 
Canada in order to admit his deposition, 
refused as contrary to the spirit of the Act. 
Rbgina v. Morgan - - - 329 

DAMAGES — Injury arising from the 
exercise of a statutory duty or 
power - - - - 8 
See Damnum sine injuria. 

DAMNUM SINE INJURIA— Injury 
arising from exercise of statutory power or 
duty.] There is at common law no remedy 
for damage caused by the non-negligent 
exercise of a statutory duty or power. 
Jones v. The City op Victoria - 8 



•See also Injunction - - 159 
-And Water Privileges - - 237 



DEDICATION— Registering plan showing 
public streets- Who can dedicate — 
A person who has no power to 
alienate cannot dedicate - 306 
See Estoppel. 

DEFAMATION — Poster — Advertising 
accounts for sale - - 279 
See Libel. 
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DEPOSITION— Proof of absence from 
Canada to admit under Sec. 222, 
Crim. Proc. Act, 1869 - 329 
See Criminal Law, 

DIVISIONAL COURT— Practice— Divis- 
ional Court — time for appealing to 
— Notice of appeal is bringing of 
appeal — Jurisdiction — Chamber 
summons not issued from Registry 
wherein action brought — Effect of 
—Sec. 27, Supreme Court Act 235 
See Pkactice. Re Ellard. 



2. 



-Jurisdiction — Criminal Procedu 



53 Vic, {Can,) Ch. S7, Sec. 23,] No appeal 
lies to the Divisional Court from an oider 
appointing commissioners to take evidence 
under Sec. 23, sub-sec. 2, Criminal Law 
Amendment Act, 1890, swpra, Reoin'a v. 
Johnston - - - - - 87 



ESTOPPEL —Continued. 

2. Default judgment whether — Res 

judicata — Lunatic — Laches — Judgment — At- 
tacking by separate action after refusal of 
leave to defend,] A matter does not become 
res judicata by a default judgment upon 
which the parties are not heard on the 
merits. Notwithstanding that the Court 
has, on the ^ound of laches waiver, &c., re- 
fused a motion upon affidavit to set a default 
judgment aside and admit a defence on the 
merits, the defendant is not thereby 
estopped from attacking the judgment and 
the contract upon which it was founded, 
upon the ground that he was insane at the 
time of the contract and at the time of the 
obtaining of the judgment and of allied 
waiver, although his insanity was alleged 
on the affidavits on the motion. Harper v. 
Cameron ----- 3^5 



3. Appeal— Jurisdiction-— '' Interlocu' | 3. Default judgment— Whether.] Fresh 



tory matter ** — Refusal of an ex parte applica- 
tion for leave to issue concurrent writs of 
summons — Whether appealable.] There is 
no appeal to the Divisional Court from the 
refusal of an ex parte application for leave 
to issue concurrent writs of summons 
against defendants, who are citizens and 
residents of the United States, as such 
application is not an interlocutory matter 
within Sec. 60, Supreme Court Act. 
Semhle, Such application is not a proceed- 
ing in an action. Tai Yunb v. Blum 348 

ELECTION — Criminal Law — Prisoner 
electing to be tried speedily — 
Whether can be convicted on his 
speedy trial of any other offence 
than that for which he elected to 
be tried - - - 329 
See Crimimal Law. Rbgika v. 
Morgan. 

EMPLOYERS' LIABILITY (At Cohq- 
mon Law) — Duty to furnish reason- 
ably safe appliances, &c. — Volenti 
non fit injuria - - 137 
See Master and Servant. 



ERROR— Writ of 

See Criminal Law, 



53—112 



ESTOPPEL— iJer? /a/ in order of inferior 
Court — Prohibition.] A party moving for a 
writ of prohibition against an order of an 
inferior Court is not estopped from denying 
statements of fact necessary to found the 
jurisdiction of the inferior Court appearing 
on the face of the order in question on the 
motion. Re W. N. Bole, O.C. Judge, &c., 
in re CONVICTION of Ah T[m and others 208 



action to recover back part of amount of 
judgment by default on ground that judg- 
ment was for too much. Held, that the 
judgment constituted an estoppel and was a 
bar to the present action, and that the 
proper course was to apply in the action in 
which it was obtained to set aside the judg- 
ment by default on the merits, which could 
only be done on the ground of surprise or 
mistake. Goon Gan v. Moore - 154 

4. Dedication — No power to dedicate 

I where none to alienate — Registering plan 
showiug street and selling lots by it.] Thade- 
fendants, a Railway Company, by Domin- 
ion Statute acquired the power to *' take 
hold and use *' certain foreshore *' to such 
exteiit as shall be reauired by the Company 
for its Railway and other works." The 
Company were the owners in fee of the 
lands abutting on the foreshore, and in 1885 
filed a certain plan of a portion of such 
lands in the Land Registrv office at Van- 
couver, which plan showed a public street 
running at right angles to and openine upon 
the foreshore, and subsequently sold lots 
from said plan. The defendants in 1892 ran 
an embankment for their railway along the 
foreshore, cutting off access thereto and to 
the sea by way of the street. Held, per 
McCreight, J., dissolving the injunction and 
dismissing the action : (1.) That the 
registration of their townsite plan in Novem- 
ber, 1885, operated as a dedication by 
plaintiffs of a public way over the foreshore 
! from the foot of Gore Avenue, shown as 
opening upon it, and as an estoppel against 
tlieir setting up their subsequently acquired 
rights over the foreshore against such public 
right of way. (2.) That if plaintiffs in 1886 
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ESTOPPEL— ConttVitted. 

acquired any title to the foreshore incon- 
sistent with such public right of way, such 
title led the estoppel. (3.) A public right 
of way is extinguished by Act of Parliament 
only by express words or where it clearly 
authorizes the doing of a thing which is 
physically inconsistent with the continu- 
ance of such right, and sec. 18 A, Sapra, 
does not do so. (4.) The Grown was a 
necessary party to the action. Upon appeal 
to the Full Court. Held, per Begbie, C.J., 
(Walkein and Drake, J.J., concurring), 
over-ruling McOreight, J., giving judgment 
for plaintins, and reinstating and continu- 
ing the injunction : (1.) The plaintiffs* 
right to occupy the foreshore under sec. 18 
A, supra, was exclusive. (2.) There was 
no dedication by plaintiffs by the registra- 
tion of their map of 1885, as there can be 
no dedication except by owners of the soil. 
(3.) There is no power of dedication where 
there is no power to alienate. (4.) The 
Crown was not a necessary party. The 
Cajiadian Pacific Railway Company v. The 
City op Vancouver - - - 306 

EVIDENCE — Witness — Incompetency by 
reason of want of religious belief — Examina- 
tion on voir dire — Duty of Trial Judge.] It 
is not the duty of the trial judge to examine 
a witness on the voir dire as to his religious 
belief, for the purpose of testing his com- 
petency as a witness, even if requested to 
do so by counsel for opposite i>arty, and a 
party who has not been examined on the 
voir dire at the trial, will not be heard upon 
affidavit on appeal against the competency 
of the evidence. Gray v. McCallum. 104 



■Fresh Evidence on appeal — Rule 674 
%ee Appeal - - - [364 



-Criminal Law — Proof of absence from 
Canada of Witness to admit his 
deposition. - - - 329 
See Criminal Law. 

-Affidavit in language not that of depon- 
ent. - - - - 343 

See Affidavit. 



EXECUTION— CVWi/icate of judgment- 
Registration as against lands — The registra- 
tion of a certificate of judgment against the 
lands of a judgment debtor is not an execu- 
tion within the meaning of a Supreme Court 
of Canada Act, Sec. 47, Sub.-Sec. (e), and 
the eivins; of security to the satisfaction of 
a judge of the Supreme Court of B. C. for 
the whole amount of the debt and costs, 
does not supersede the registration of such 
certificate. Foley v. Webster, - 251 



EXECUTION ACT— Terms of redemp- 
tion of mortgage by purchase of 
equity of redemption at sale by 
sheriff under fl fa lands — ^What 
arrears recoverable — Statute of lim- 
itations. - - - 48 
See Mortgage. 

EXECUTOR— 3firin^ private funds with 
estate — Judgment by general legatee for amount 
of Legacy — Priority of as against prior judg- 
ment 'igainst executor personally — Merger — 
Following assets into mixed fund: — In 1874. 
one £. H. became entitled to a general 
legacy of $10,000, bequeathed to him by his 
brother T., with whom he was in partner- 
ship. On J.'s death T. entered into posses- 
sion of the whole partnership property and 
paid half the legacy to E. In 1875, £. sued 
T. and recovered judgment by default for 
the balance in the usual form of a judgment 
against an executor admitting assets de 
bonis testatoris et si non de bonis propriis, 
which judgment was registered February 
28, 1889. in the meantime T. had charged 
the whole property for large sums to vari- 
ous creditors who obtained and registered 
judgment before January 24, 1889, and a 
simple contract creditor, C, had also before 
that date obtained and registered a judg- 
ment against him. Receivers having been 
put in possession of T.*s estate, sold the 
same under order of the Court, and certain 
mortgage debts and expenses having been 
paid oft with the sanction of the Court, the 
balance left was insufficient to pay off the 
registered charges prior to E.'s judgment. 
In an action by £. for an enquiry as to what 
assets of J. came into the hands of T. or the 
receivers, to have his judgment declared a 
charee upon such assets prior to the per- 
sonal judgment creditors, and to restrain 
the receivers. Held, per Begbie, C.J., that 
the plaintiff, by bringing his action and 
obtaining judgment against T., became a 
mere creditor of T., and that his claim was 
no longer that of a legatee, and also that he 
had not shown that any of the moneys in 
the receivers' hands were impressed with a 
trust in his favour. But held, bjr the Full 
Court, on appeal, per McOreight and 
Walkem, J.J., that the action lay as against 
C, but not »fm626 as against the mortgagees, 
by reason of Sees. 32-36 of the Land Registry 
Act. Harper v. Harper. - - I5 

FALSE PRETENCES— Knowledge of 
agent of the person defrauded to 
whom the pretence was made of 
the falsity of the pretence — Effect of 
— See Criminal Law. [191 

FRAUDULENT PREFERENCE— Pre«- 

sure — Bill of sale Act — Conditional Sale — In- 
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FRAUDULENT PREFERENCE— Co»- 

tintied, 

solvency. To constitute pressure which will 
authorize an assignment by way of security, 
there must be a lej^itimate and bona fide 
attempt by the creditor to get payment of 
his debt, or security therefor. A bill of 
sale given subject to a condition not appear- 
ing therein is void as against creditors. 
The evidence showed that the mortgagor 
was started in buiness by the mortgagees in 
May, 1889, and was to their knowledge in- 
solvent from the day he commenced Dusi- 
ness. The mortgage was made in April, 
1890, upon demand of the mortgagees, who 
threatened to sue, but almost all the pro- 
perty of the debtor was exempt from 
execution and the mortgage covered all 
his property. Held, Not bona fide pres- 
sure. Doll v. Hart. - - - 32 

2. Pressure — Innocent purchaser — C. 

S.B.C. 1888, Cap. 51.] M. & Co., being 
then insolvent, upon demand of one of 
their creditors, O. Bros., and in fear of legal 
proceedings, executed a Bill of Sale to them 
of their stock in trade and effects. Before 
the commencement of this action by the 
other creditors to have the Bill of Sale 
declared void, as being made with intent to 
give O. Bros, a preference, the latter had 
sold the goods to a bona fide purchaser for 
value and received the purchase money. 
Held, (1.) The Bill of Sale was not made 
voluntarily, or with intent to give a prefer- 
ence, but was made under pressure 
sufficient to take the transaction out of the 
Statutes. (2.) 0. Bros, could not in any 
event be called upon to account for the 
purchase money to the other creditors. 
Cascaden v. McIntosh - - 268 

FRAUDULENT CONVEYANCE—In- 

nocent purchaser — Following trust 
funds ■ - - - - 268 
See Innocent Purchaser. 



GARNISHEE - - - 

See Attachment of Debts. 
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HABEAS CORPUS— A person imprisoned 
may make fresh application for a writ of 
habeas corpus to every Judge or Court 
(Superior) in turn, who are each bound to 
consider the question independently. Re 
George Bowack - - - _ 216 

2. Criminal Law — Habeas Corpus — 

Warrant of commitment not showing convic- 
tion — Effect of — Form of rule nisi — Dispensing 
with presence of prisoner on argument oj.] 
A warrant of commitment by an Indian 
A^ent recited that E. had been charged 
with having an intoxicant in his possession 



HABEAS CORPVS— Continued, 

contrary to the Indian Act, ''and thereupon, 
having considered the matter of the said 
complaint, I adjudged the said Ettamass 
should be imprisoned in the common gaol 

for three calendar months." 

Heldt (1.) Warrant defective for not 
showing anv conviction. (2.) The prisoner 
could be discharged without the writ of 
ha^beas corpus actually issuing, and without 
the prisoner being personally brought 
before the Ck>urt. Ex parte Ettamass 232 

3. Custody of infant — Person asking 

writ must make out right in himself.] The 
Court will not interfere by habeas corpus to 
take an infant out of the custody of a person 
not lawfully entitled thereto, for the purpose 
of enabling a person equally unentitled to 
obtain possession of it. Re Au Gway ex 
parte CJhin Su - - - - 343 

HEALTH REGULATIONS^lTunfctiKif 

By-law providing — Provincial Statute author- 
izing — Constitutional Law — Interference with 
Trade and Commerce — " Power to stop, detain 
and examine every person coming from 
place infected with pestilential disease, in 
order to prevent introduction of same^ into 
city ** — Construction of words.] A municipal 
by-law providing, "The Medical Health 
Officer shall have power to stop, detain and 
examine every person or persons, freight, 

cargoes, boats coming from a place 

infected with a pestilential or infectious 
disease, in order to prevent the introduc- 
tion of the same into the city," does not 
authorize the Medical Health Officer or 
other municipal authorities to detain a 
steamship and its passengers and crew 
coming from an infected place, or to prevent 
them from landing within the municipal 
limits without reference to a proper exam- 
ination for the purpose indicated and its 
results, as showing danger of their intro- 
ducing the disease. (2. ) That the stopping 
of all the passengers without examination 
was not an exercise of the powers reposed 
in the Oori>oration by the by-law, but was 
an interference with trade and commerce 
and was ultra vires. (3.) That the by-law 
and the statute authorizing it were intra 
vires. Canadian Pacific Navigation Co. v. 
The City of Vancouver - - 193 



2. 



Constitutional Law — Public Health 



Act, 1888— Delegation of Legislative power — 
Power of Lieutenanl-Uovernor-in-Council to 
dismiss Municipal Health Officer appointed by 
hy-laio.] Heldt per Begbie, C.J., (1.) A 
Provincial Statute having given to the 
Lieutenant-Governor-in-Council power to 
make and alter such regulations as he might 
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HEALTH REGULATIONS— Conanti^d. 

deem expedient in r^^rd to certain matters 
affecting the public health, the same to have 
the force of law, such regulations when 
passed superseded all provincial and muni- 
cipal enactments inconsistent with them- 
selves. (2.) It is competent to the 
Lieutenant-Govemor-in-Oouncil by regula- 
tions under the provisions of the Health 
Act, 1888, to dismiss a Health Officer 
appointed by Municmal By-law. The 
Attornby-Gbnrral of British Columbia v. 
Milne ----- 196 

3. Habeas Corpus — Municipal Health 

By-law authorizing confinement and isolation 
of travellers ** exposed to " certain diseases — 
*' Exposed to" defined — Right to apply for 
writ of fiaheas corpus seriatim to different 
Judges after refusal by one Judge.] A Muni- 
cipal By-law of the Oity of Vancouver, 
authorized by Provincial Statute provided : 
'* In case any traveller coming from without 

the city is infected with or exposed 

to any of the diseases mentioned in this By- 
law (of which small-pox was one), the 
Medical Health Officer of the Board of 
Health jn&y make effective provision in the 
manner which to them t hall seem meet and 
best for the public safety, by removing such 
persons to a separate house, or by other- 
wise isolating them, if it can be done 
without danger to life, and by providing 
nurses and other assistance necessary for 
them at his own cost and charj^," etc. B., 
havinff been for 86 hours in Victoria, a city 
of 20,(XX) inhabitants, in which there were 
55 cases of small pox, came directly thence 
to Vancouver where he landed. He was 
thereupon by direction of the Medical 
Health Officer of Vancouver under colour of 
above By-law, arrested and confined in 
quarantine as a traveller, etc., ''exposed 
to " the disease. Upon motion for a writ of 
habeas corpxis, Hetd, Per McOreight, J., 
That B. was a person ** exposed to the 
disease," and that the detention was lawful. 
Writ refused. Subsequently, upon' similar 
motion to Walkem, J. Heldt per Walkem, 
J. : (1.) A person imprisoned may make 
fresh application for habeas corpus to every 
Judge or Gourt in turn, who are each bound 
to consider the question independently. 
(2.) The detention was unlawful and not 
within the scope of the By-law. The 
authority to detain, isolate and nurse, could 
only apply to persons suffering from the 
disease. (3.) B. could not be said to be a 
person "exposed" to the disease merely 
because he came from and had been 36 
hours in a city infected with it to the extent 
proved. Wnt granted. Re Gborob Bo- 
WACK. ------ 216 



INFANTS— Right to custody of - 343 
See Habeas Corpus. 

2. Investment by trustees of funds of— 

Duties of,] Re Brown ex parte Brown. llO 

INJUNCTION— Z)Mcr€(io/i to grant inUr- 
locutory injunctions in actions oflibeL] Held, 
per Begbie^ O.J., On a motion to dissolve 
an injunction restraining until the hearing 
the further publication of matter charged 
to be libellous, that the Court will interrere 
by interlocutory ini unction restraining until 
the trial the publication of what clearly 
appears to be a libel. On appeal to the 
Divisional Court : Held, per Crease, J., 
That though in England the courts have 
not of late restrained publication before the 
question of libel had been submitted to a 
jury, there is undoubted power to do so 
under C.S.B.C. Cap. 31 Sec. 14, and the 
appeal should be dismissed. Per Drake, J., 
that as the jurisdiction is one never ad- 
mitted before the judicature act and the 
exercise of it may prejudice the trial of the 
action as being a conclusive opinion that 
the matter complained of is defamatory, it 
should be very sparingly used and in 
practice confined to trade libels, and the 
appeal should be allowed. Wolfbnden v . 
Giles - - - - - - 279 

2. What notice of sufficient — Disobedi- 
ence of— Practice — Committal — Attachment in 
lieu of, A mandatory injunction required 
'' the defendants, their omcers, agents, etc., 
to permit all passengers upon the plaintiffs' 
steamers to land at the port of Vancouver, 
subject only to such detention, examina- 
tion and inspection as may be reasonably 
necessary in order to ascertain the existence 
among them of the disease of small-pox, by 
reason of their or any of them having been 
actually exposed to contagion thereof," etc, 
Notice of the effect of the injunction was 
telegraphed to the defendants' solicitor by 
his asent in Victoria, upon whom the 
amenaed order had been served. Defen- 
dants afterwards by their agents, met 
plaintiffs' steamships at the wharf at Van- 
couver and, without any inspection or 
examination of them informed the pas- 
sengers that they could not land, but if tney 
did so they would be subject to be quaran- 
tined for 14 days, under the City Health 
By-law, and thereby prevented them from 
landing. Held, (1.) That the defendants 
had sufficient notice of the terms of the 
injunction as above. (2.) That the 
conduct of the defendants was a breach of 
the injunction, and attachment ordered to 
bring before the Court those proved to 
have been actively concerned in tne breach. 
The Canadian Pacific Navigation Co. 
(Ltd.) v. The City op Vancouver - 298 
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INNOCENT PURCHASER— Con. Stat. 
B,C,, 1888, Caj^. 51.] The purchasers of 
goods from an insolvent, under a Bill of 
sale allej^ed to have been fraudulent asrainst 
his creditors, before action to set aside the 
sale, sold and delivered the goods to an 
innocent purchaser for value and received 
the purchase money, which was not ear 
marked in an wav. Heldf (1.) No remedy 
is provided by the Act after the property 
reaches bona fide purchasers. (2.) The pur- 
chase money paid by the latter not being 
ear marked in any way could not be follow- 
ed by the Court and no order could be 
made. Plaintiff non-suited. Cascaden v. 
McIntosh ----- 268 

INSANITY— //i^Mmiton.] A finding by 
inquisition of the insanity of a person is 
not a necessarv preliminary to an action by 
his next Mend to set aside his contract on 
the ffTOund of his insanity. Insanity once 
established is presumed to continue. Harp- 
er V. Cameron - - - - 264 

INSOLVENCY— Assignee for creditors- 
Removal of whose interests con- 
flicts with his duty - - 262 
See Trustee. 
See Fraudulent preference. 

lyTEREST— Promissory note— Laches.] It 
is discretionary with the tribunal on the 
trial of an action upon a promissory note 
not providing for interest, to allow interest 
after maturity by way of damages, or not. 
Held, That a plaintiff by laches in not 
pressing for or sueing to recover on the note 
for a period of over three years, had dis- 
entitled himself to interest. Smfth v. 
Hansen ----- 153 

2. — Liquidated or unliquidated demand — 
Practice — Order III, Rule & — Judgment by 
default.] Held, per Begbie, O.J., Crease 
and Drake, J.J., A claim specially endorsed 
on writ for amount of an account rendered, 
and '' for interest thereon at six per cent, 
until judgment " is not a liquidated demand 
under Order III, Rule 6, and an order 
setting aside judgment thereon as in default 
of appearance, sustained. McClaryManu- 

FACrURINQ Co. V. CORRETT - - 212 

JOINDER OF ACTIONS—Joinf action 
by several offenders to recover fines paid after 
conviction quashed.] Where several persons 
are fined by one summary conviction which 
has been quashed, they may not sue jointly 
to recover the fines paid, but must bring 
separate actions. Five Chinambm v. New 

WESTMINSTER - - - - Igg 

JUDGMENT BY DEFAULT - 174 

See Estoppel. 



JUDGMENT UNDER ORDER XIV— 

rractice — Writ of Summons — Sufficiency of 
special endorsement — Obtaining judgment 
under Order XIV after amendment of— Time.] 
In an action to recover the amount of a 
promissory note, presentment for payment, 
dishonour, and notice thereof to the 
endorser must be stated in the special 
endorsement of the writ to warrant an 
order for judgment against the endorser, 
under Order XlV, but need not be alleged 
to warrant judgment against the maker. 
When an order amending the 8X)ecial 
endorsement upon a Writ oi Summons is 
made, the writ with the new special 
endorsement must be reserved upon every 
defendant affected by the amendment. If 
such defendant has already appeared, such 
appearance stands as an appearance to the 
amended writ Tfollowing raxton v. Baird, 
1891, 1, Q.B. 139), and the plaintiff can 
apply for judgment under Order XIV, but 
jua^ment cannot be directed to be entered 
against him before the lapse of eight davs 
from the service of the amended writ. See 
Practice ----- 302 

2. Special endorsement — Sufficiency of 

See Bill of Exchange Act. [333 

3. Rules of 1880— Admitting to defend 

— Discretion.] Upon a motion for leave to 
sign a final judgment under Order XIV, 8. 
0. Rules of 1880, if a Judge thinks that a 
good defence is bona fide intended to be set 
up, or if he is doubtful, he must give leave 
to defend, but he has a discretion as to the 
terms of the leave, and in exercising the 
discretion regard should be had to the 
chances of the defence being successful. 
HoTz V. McAllister - - - 77 

JURISDICTION— Of County Court to 
make a personal order for payment 
of an amount over $1,000 as 
auxiliary to jud^ent in a 
Mechanic's Lien suit - 250 
See County Court. 

2. Making Order in Court below after 

allowance of Appeal to Supreme Court of 
Canada.] The Supreme Court of British 
Columbia has no power to make an order 
controlling proceeaines under its judgment, 
after the perfecting of an appeal from such 

i'udgment to the Supreme Court of Canada. 
ToLEY V, Wkhster - - - 251 

JURY — Charging with additional facts out 
of open Court - - 112 
See Criminal Law. Greer v. 
Keginam. 

JUSTICE OF THE VE ACE— Incapaeii 
by reason of interest.] The receipt by 
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JUSTICE OF THE ¥EACE— Continued. 

Police Ma^strate of a salary paid out of the 
Oonsolidated Fund, into which fines imposed 
by him are paid, does not incapacitate him 
from hearing a prosecution by reason of 
interest in the result. Regina v. Hart 

[264 

LAND REGISTRY ACT—Right of non- 
registered foreign company to he registered as 
owner of lands in B.C.] The Land Regis- 
trar is justified in refusing to register a non- 
registered foreign company as tne owner of 
land. Ex part^. New Vancouver Coal 

MiNTKQ AND LiAND Oo. - - - 8 

2. Priority of registered charge. 

See Executor. 

8. Registration of judgment against 

lands — Duty of Registrar.] Byrnes v. 
McMillan - - - - - 163 



LIBEIr— Continued. 

eves of the public a black list implying that 
all ordinary efforts to obtain payment had 
failed, and that the debtor was either dis- 
honest or insolvent. Wolfbnden v. Giles 

[279 

LICENSE — Of water privileges for mining 
purposes.] The licensee has no right so to 
use the water as to foul the stream and 
prevent riparian proprietors lower down 
from usiiig the water for milling purposes. 
The Columbia River Lumber Oo. v. Youill 

[237 

LIQUOR LICENSE LAW— The Liquor 
License Regulation Act, B.C. 1891, 
Sec. 4, providing for the closing of 
saloons on Sunday is intra vires of 
the Provincial Legislature - 93 
See Constitutional Law, Sauer 
V. Walker. 



4. Cancellation of ordinary certificate - 2. Cancellation of License obtained 



of title under Sec. 61, upon issue of certificate 
of indefeasible title under Sec. 17.] The 
Registrar- General has i)Ower to cancel the 
ordinary certificate of title upon issue of a 
certificate of indefeasible title. Re J. H. 
Turner ----- 244 

LEGACY— Judgment by general legatee- 
Priority of as against personal 
judgment against executor - 15 
iS'ee JExbcutor. Harper v. Harper. 

LIBEL — Defamation — Poster advertising 
accounts for sale.] Defendant, a debt 
collector, printed a poster, containing the 
names oi persons from whom he was 
employed to make collections, showing the 
amounts and the nature of the accounts set 
opposite the respective names under the 
heading in large letters: "Accounts for 
sale, Victoria, B.C. The British Columbia 
Commercial Agency offers the following 
accounts for sale at their office," &c. This 
poster^ which showed the name of the 
plaintiff as a debtor for a drug bill of $9.67, 
defendant sent to him, and to each of the 
persons on the list, together with a circular 
stating: ''You may still have your name 
lifted by paying the amount on or before the 
27th inst., after which date the posters will 
positively be issued." An interim injunc- 
tion having been granted to restrain further 
publication. Held, per Begbie, C.J., on 
motion to continue the injunction till the 
hearing. That the poster was libellous and 
the inuendo implied was not merely that 
the plaintiff was justly indebted in the sum 
mentioned, but that he was dishonest and 
insolvent. And held, per Crease, J., on 
appeal, that the i)oster was in fact in the 



clandestiruly — ** Court House " — Meaning of 
— Duties of Magistrates on hearing of petition 
for license.] A retail liquor license obtained 
clandestinely and without due regard to 
preliminary statutory requirements was 
cancelled. A school house which had been 
used on occasions as a place of meeting by a 
Licensing Court^ is not a ** Court House " 
within the meaning of Sec. 11 of the Licen- 
sing Act, Cap. 73, C.S.B.C. 1888. In r« 
Close & Berry - - 131 

LIQUOR LICENSE REGULATION 
ACT, 1891 — Selling Intoxicating liquors on 
Sunday — Detectives visiting saloons to see if 
law obeyed — WJiether bona fide travellers.] A 
constable who, by order, visits saloons on 
Sundays to see whether or not the law with 
respect to the sale of liquor is being obeyed, 
is a bona fide traveller, within the meaning 
of the Liquor License Act, 1891. Reoina 
V. Harris ----- 177 

LIQUOR LICENSE LAW— Municipal 
Act, 1892, Sec. S04i sub-sec. 5 — Selling limior 
without a license.] Held, That Sec. 208 of 
the Statute, supra, providing: ** No person 

shall sell spirituous liquors by 

retail, and no person shall use, prac- 
tice, carry on or exercise in the municipal- 
ity any trade or business 

described or named in Section 204 and the 
sub-sections thereof, without having taken 
out and had granted to him a license in that 
behalf, under a penalty not exceeding $250 

together with the amount which he 

should have paid for such license, which 

penalty shall for the purposes of 

recovery be held to be one penalty," 

made it an offence to sell liquor by retail. 
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LIQUOR LICENSE LAW— Contttiwd. 

without a licenBe in that hehalf . independ- 
ently of whether a by-law proyiding lor the 
issue of such licenses and nxins the amount 
of fees thereon had been passed or not, and 
that the appeal could proceed as a hearing 
de novo for such statutory offence. And it 
appearing upon such evidence that the 
hq^uor sold was intoxicating, but no evidence 
bem^ given as to its having been produced 
by distillation (2) that the evidence was 
insufficient to sustain a charge of selling 
spirituous liquor. Re Kwong Wo - 336 

LUNATIC— Contract— -Fraud.] Action to 
cancel promissory notes as being obtainable 
bv defendant, without consideration from 
plaintiff, while he was to defendant's know- 
ledge of unsound mind and incapable of 
transacting business; and to set aside a 
judgment dv default of ap^arance obtained 
Dec. 10, 1888, in an action by defendant 
against the plaintiff upon the notes. The 
jury found that the plaintiff at the time of 
the contract represented by the notes in 
question was of unsound mind ; (2) that 
tne transaction was not fair and bona fide ; 
(3) that there was no consideration; (4) 
that the transaction was without delibera- 
tion; (5) without independent advice; (6) 
that the defendant at the time of making 
the notes was aware that the plaintiff was 
of unsound mind. The jury also stated 
that they were all for a verdict for the 
plaintiff. Upon motion for judgment, held^ 
(1 .) That the plaintiff was not estopped by 
the default iud^entin Cameron v. Harper. 
(2.) That the issues were not res jiuiicata 
by a decision in Chambers in Cameron v. 
Harper, affirmed by the Divisional Court, 
refusing to set aside the default judgment 
and admit plaintiff to defend and set up in 
that action the plaintiff's case herein. (3.) 
That the answers and general verdict of the 
jury included a finding that the plaintiff was 
in fact non compos mentis at the time of and 
ever since the transaction impeached, and he 
was consequently not estopped by conduct. 
(4.) A finding by inquisition of the insan- 
ity of the plaintiff was not a necessary 
preliminary to this action. Upon motion 
for new trial and appeal : Per Begbie, C. 
J., Walkem and Drake, J. J. (sitting both as 
a Full Court and Divisional Court), judg- 
ment of Crease J. affirmed. (2.) The 
verdict of a jury should not be disturbed as 
being against evidence, unless it is one 
whicn the jury on the evidence could not 
reasonably have formed. (3.) An action 
lies to set aside a judgment in another 
action. (4.) Where documentary evidence 
is rejected at the trial, and the propriety of 
the rejection is not made aground of appeal, 



LUNATIC— Conttn««d. 

the Court will not allow that evidence to be 
read on appeal as fresh evidence under Rule 
874. (6.) Per Walkem J., Insanity once 
established is presumed to continue. (6.) 
Per Drake, J.. Where a contract is attacked 
the defence oi ratification must be pleaded 
to admit evidence of ratification. Harper 
V. Cameron - - - - 3^5 

MARITIME LAW— CoKmon— Party to 
blame — Salvage,] Salvage consequent on a 
collision may be awarded to the party to 
blame. Zambesi v. Fanny Dutard * 91 

2. Collision — Navigation Act — Articles 

16 and 20 — Party to blame, ] The steamships 
J. and C. cleared from the same wharf at 
Nanaimo harbour at about the same time, 
the J. first. Each backed from the wharf 
in a different direction from the other, and 
each executed a manoeuvre in the harbour 
for the purpose of making exit to the sea by 
a narrow channel between an island situ- 
ated at the mouth of the harbour and a 
shoal, and approached its entrance and each 
other in directions convergent and almost 
at right angles, the J. l^ing on the star- 
board side of the C. The relative courses 
and speed of the vessels were such that 
unless altered by one or the other a collision 
was imminent. Both vessels kept their 
courses, but a few seconds before the 
collision took place the C. stopped and 
reversed her engines, notwithstanding 
which she struck the J., which was then 
crossing her bow, forward of amidships, 
almost at right angles. Held, (1.) That 
the J. was not an overtaking ship, within 
the meaning of Article 20, or bound to keep 
out of the C.'s way. (2.) That the C. had 
the J. on her starboard side, within the 
meaning of Article 16, and was bound to 
keep out of her way. (3.) That the C. was 
solely responsible for the collision. The 
CuTCH - - - - - 357 

MASTER AND SEKW X^T— Negligence 
Duty of Master to take reasonable care of 
servant's safety, — Volenti non fit injuria.) At 
common law an employee of mill hands is 
bound to take reasonable care that the mill 
is properly and safely constructed, and 
fitted with machinery so as to insure a 
reasonable desree of security to a careful 
workman, and to provide reasonably skil- 
ful and proper supervision. A workman 
may be sciens of the actual situation with- 
out being volens of the risk of injury or fully 
appreciating it. Foley v. Webster - 137 

2. Contract of hiring by election to 

office — Corporate Seal — Municipal Ad, 1891 
(B.C.) Sec, 93—64 Vic. Cap. 29,] "At the 
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MASTER AND SERVANT— Continued. 

first meeting of the Council in every year, or 
as soon as possible thereafter, the Council 
may elect a clerk, water commissioner, 
surveyor, or such other officers as may be 
deemed necessary, who shall hold office 
during the pleasure of the Council, and may 
receive such remuneration as the Council 
shall by by-law appoint." The plaintiff 
was thereunder duly elected to the office of 
city engineer of the city of Victoria, the 
salary of which was fixed by by-law. Heldj 
That he became thereby the servant of the 
city without further evidencing of the con- 
tract of hiring under the corporate seal or 
otherwise. Tuck v. The Corporation of 
The City op Victoria - - 179 

MECHANIC'S LIEN ACT OF 1891— 

Jurisdiction of Supreme Court to enforce lien.] 
The Supreme Court has no original juris- 
diction to enforce a Mechanic's Lien under 
the Mechanic's Lien Act, 1889, providine 
Sec. 16: ''That whatever the amount oi 
the lien, proceedings may be taken before a 
Judge of the County Court of the District 
in which the land charged is situate," &c. 
Martin v. Russell - - - 98 

MECHANIC'S hlEff— Waiver.] Taking 
and negotiating a promissory note for its 
amount discharges a Mechanic's Lien, and 
although the note falls due before the 
expiration of the time limited for filing the 
lien, the lien does not revive upon the note 
being dishonoured. (Affirmed by the 
Supreme Court of Canada.) Edmonds v. 

TiBRNAN - - - - - 82 



2. 



-Lien for maieriah — Whether saved 



by repealing Section 30 of (lie Mechanic's 
Lien Act^ 1891 — Affidavits — What they should 
show — Non-suit.] In an action to enforce a 
Mechanic's Lien the owner is entitled to 
defend on any ground available to the 
contractor even where judgment has gone 
against the latter by default. Qaxre^ 
Whether if credit has originally been given 
the contractor for a longer period than the 
time within which proceedings must be 
taken to enforce the hen. an action would 
be maintainable. Tbe lien for materials 
given by the Mechanic's Lien Acts, 1888-90, 
together with the procedure for the enforce- 
ment thereof have not been abolished by 
the repealing section (30) of the Act of 1891. 
The Court is not disposed to grant a non- 
suit with leave to bring fresh action where 
the action is brought to enforce a purely 
statutory right and fails. Haqoarty v. 
Grant (defendant) and Duck (owner) 173 

MEDICAL ACT (Con. Stat. B.C. 1888, 
Cap. 81, Sec. 2Q)— Medical Practitioner— 



MEDICAL ACT (Con. Stat. B.C. 1888, 
Cap. 81, Sec. 29.) — Continued. 
Refusal to register in British Columbia an 
English registired practitioner—Mandamus.] 
A medical practitioner registered in Eng- 
land prior to June 1st, 1887, under the 
Imperial Medical Acts, is entitled to be 
registered and admitted to practice in 
British Columbia pursuant to Imp. Stat. 31 
Vic, Cap. 29, Sec. 3, subject to such laws as 
the Provincial Legislature may have made, 
for the purpose of enforcing the registra- 
tion within its jurisdiction of persons 
registered under the Imperial Medical Acts. 
(2.) General provisions in the B.C. Medical 
Act (Con. Stat. B.C. 1888. Cap. 81), relating 
to examination of candidates, payment of 
fees and registration of medical practitioners , 
do not affect the right to be registered in the 
Colony acquired under the Imperial Statute 
by English registered practitioners. (3.) 
The B.C. Medical Act (Con. Stat. B.C. 1888, 
Cap. 81, Sec. 31) authorizes the making by 
the B.C. Medical Council of rules pursuant 
to Imp. Stat. 31 Vic.^ Cap. 29, Sec. 3, for 
admitting English registered practitioners 
upon the provincial register. (4.) The B. 
0. Medical Council havine made no such 
rules plaintiff was ' entitled to be admitted 
upon the B.C. register upon such proof of 
his English registration as would be admit- 
ted in a Court of law. Metherell v. The 
Medical Council OF B.C. - - 186 

MEDICAL PRACTITIONER— Regis- 
tration in B.C. of English registered 
— Supremacy of Imperial over 
Provincial Statute - - 186 
See Medical Act, B.C. Metherell 
V. The Medical Council op B.C. 



MENS REA 

See Criminal Law. 
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MERGER— Claim of general legatee 
recovering judgment against execu- 
tor — Position as regards assets of 
estate - - - - 15 
See Executor. Harpkk v. Harper. 

MINERAL ACT, 1891— The order of a 
Judee extending the 30 days provided by 
the Mineral Act (1891), Amendment Act, 
1892, within which to commence proceed- 
ings in a Court of competent jurisdiction to 
enforce an adverse claim is appealable to 
the Divisional Court under Sec. 77 Supreme 
Court Act, although not made in any pend- 
ing cause. Re The Maple Leaf and 
Lanark Mineral Claims - - 323 

MINING COURTS— 

See Constitutional Law (2). 
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MISCHIEVOUS ANIMALS ACT— 

Scienter.] In an action for damages for 
injuries caused by the bite of a dog. Sec. 30 
of the Mischievous Animals Act (O.S.B.O. 
1888| C. 4) does not preclude the defendant 
from showing the peaceful character of the 
dog, or his ignorance of its vicious disposi- 
tion, but only raises a rebuttable presump- 
tion against him. Nbvillb v. Laino - 100 

MIS-DI RECTION—It is not mis-direction 
sufficient to require a new trial 
that the Judge has used inaccurate 
language in the course of a long 
summing up, if the charge as a 
whole anorded a fair guide to the 
jury. Gray v. McOallum - 104 



MISJOINDER 

See Pleading. 
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MORTGAGE— r^rwM of redemption by 
purchaser of equity of redemption— Statute of 
limitcUions — Execution Act (C.S»B,C, 1888, 
Cap, 42y Sees. S7-44.] Under Section 44 of 
the Execution Act, supra, providing any 
purchaser may remove or satisfy any mort- 
gage in like manner as the execution debtor 
might have done, an execution purchaser of 
an equity of redemption is entitled to redeem 
only upon payment of the whole arrears of 
principal and interest legally recoverable 
from the mortgagor, and 20* years arrears 
are recoverable under the usual covenant to 
pay. Kbaryv. Mason - - 48 

MUNICIPAL BY-LAW— Non-compliance 
with statutory pre-reguisites — Debenture 
holders not protected,] It is no answer to a 
motion to quash a by-law for non-compli- 
ance with statutory pre-requisites that 
debentures have been issued and taken up 
upon the faith of the by-law. Wiltshire 
V. Township op Surrxt - - 79 

MUNICIPAL CORPORATION— Oon- 

tract of hiring by election to office 
See Master and Servant. [179 

2. Duty of to maintain its electric 

wires in a safe condition — Negligence — Res 
ipsa loquitur,] A fire alarm wire belonging 
to a municipality broke and fell upon an 
electric wire belonging to a private corpora- 
tion, and thereby sent a fatal current into 
the plaintiff's horse. Held, That the 
municipality was liable. Earlb v. The | 
OiTY OP Victoria - - _ 15^ 

See Negligence. 

3. Appointment of officers by resolution 

— Whether ISy-law necessary.] A Provincial 
Statute authorized an appointment to 
Municipal office to be made by a Municipal 
Corporation subject to the consent of the 



MUNICIPAL CORPORATION— Con(M. 

Lieutenant-Govemor-in-Council. Held, 
(1.) Such appointment was well made by 
resolution under the Corporate Seal and a 
By-law was unnecessary. (2.) It is 
immaterial whether the assent of the 
Lieutenant-Oovemo-in-Council is obtained 
before or after the resolution. Tuck v. 



Victoria 
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MUNICIPAL LICENSE LAW— Power 
of Municipality to pass By-laws 
imposing a special tax on non- 
resident traders — Power of Provin- 
cial Legislature to authorize - 271 
See Constitutional Law. 

2. Sale — Wholesale or ret til.] A sale 

to a person in British Columbia by an 
agent of a firm doing business outside the 
Province of 1,1Q0 ousiness cards to be 
supplied by them, is a sale by wholesale, 
and not a sale by retail within the Munici- 
pal Act, 1891, 64 Vic. Cap. 29, B.C., Sec. 
166, and a conviction for making such sale 
without the license required by the Statute 
for making such sale by retail.— Quashed. 
Heath v. The City of Victoria - 276 

NAVIGATION ACT— Articles 16 to 20— 
Collision— Overtaking ship— Party 
to blame - - - 357 
See Maritims Law. 

NEGLIGENCE— Projctmot^ cause—Muni- 
cipal Corporation — Duty of to maintain 
electric wires in safe condition — Res ipsa 
loquitur.] A fire-alarm wire belonging to a 
Municipality broke and fell upon an electric 
wire belonging to a private corporation, and 
obtained therefrom and sent a fatal current 
into the plaintiff's horse. Held, That the 
Municipality was liable. Earle v. The 
City of Victoria - - - 15^ 

NEW TRlALr-Weight of euidence— 
Reasonableness of verdict.] The Court will 
not set aside the verdict of a jury unless it 
is wholly unsupported bv evidence, or is 
contrary to such a body of evidence or rests 
on such slight foundation as to make it 
obvious that the jury were perverse or 
invincibly prejudiced. Gray v. McCallum 
See Misdirection. [KM* 

2. Appeal.] It is not competent to an 

appellant, unoflatu, to move alternatively for 
a reversal of the judgment as entered on 
the findings of a jury or for a new trial. O. 
XXXIX and 0. XL., R. 4, of the S.C. 
Rules of 1880 explained ; Davies v. Felix, 
4 Ex. D. 35 followed. [Ed. Notr— This 
head note seems too broad for the decision 
of the Court, which was only that the two 
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PLEADING— Continued, 



alternative motions cannot be entertained 
unless both are properly founded on the 
necessary proceedings to bring them before 
the Oourt.J Foley v. Wkbstbr - 137 

3. Divisional Court — Referring hack 

motion for fresh evidence,] The Divisional 
Court, upon a motion for a new trial, being 
of opinion that there was no evidence upon i 
which the damages assessed could be I 
calculated, directed a further enquiry as ! 
to such damages, and adjourned the motion 
in the meantime. Pabks v. Blackwood 

[346 

NON -SUIT— The Court is not disposed to 
grant a non-suit with leave to bring 
a fresh action where the action is 
brought to enforce a pure statu- 
torv remedy contrary to common 
right, and fails for want of statu- 
tory pre-requisites - - 173 
See Mbchanic's Lien. 

NOTICE— Practice — Injunction — What 
notice of injunction sufficienl,] Telegraphic 
notice to solicitors who have appeared for 
defendants of the effect of an injunction is 
sufficient notice to defendants to warrant 
their committal or attachment for dis- 
obedience of it - - - - 298 
See Injunction. 

NOVATION— To bring about a complete 
novation there must be three 
things: (1.) The new debtor must 
assume the complete liability. (2.) 
The creditor must accept the new 
debtor as a principal debtor, and 
(3.) The creditor must accept the 
new contract in full satisfaction of 
and substitution for the old 
contract, so that the original 
debtor is discharged. Polson v. 

"WULPFSOHN - - - - 39 

ORDER— 

See Summonses and Orders. 

ORDER XIV— 

See Judgment under Order XIV. 

PHARMACY ACT, IS^l—'' Exercising 
Profession " — Meanina of.] One who resided 
in the Province until the coming into force 
of the Pharmacy Act, 1891, and was a part- 
ner of a druggist practising within the 
Province, is not entitled to be registered 
under Sec. 12 of the Act, as having practised 
as a druggist. Ex parte Henderson in re 
The Pharmacy Act, 1891 - - 103 

PLEADING — Amendment.] The Court 
may allow pleadings to be amended at any 



time at or after the trial to meet the facts 
proved, and in accordance with the lines 
upon which the trial has proceeded, follow- 
ing Clough V. L. & N.W. Ry. Co., L.R. 7, 
Ex. 80. Foley v. Webster - - 137 



2. 



■Amendment.] An action was 



brought for wrongful dismissal, when, on 
the facts, it should have been for a refusal 
to receive into the employment. An 
amendment was allowed at the trial. Tuck 
V. The Corporation op the City op 
Victoria - - - - - 179 

PRACTICE — Altering decree before drawn 
up.] A Judge has power to alter his decree 
in matters ot detail before it is drawn up, 
but not to reverse it. Zambesi v. Fanny 
DUTARD ----- 91 

2. Claim and counter claim — Treated 

as separate actions up to execution.] A claim 
and counterclaim are treated as distinct 
actions up to execution, which will go for 
the difference or the sum of the two judg- 
ments as the case may be. Smith v. 
Hansen ----- 153 

3. Recognizance with sufficient sureties 

required on motion to quash conviction - 207 
See Criminal Law. 

4. Judgment by default — Special 

endorsement — Order iflf Rule 6 — Interest — 
Liquidated or unliquidated demand - 212 
See Interest. 

5- Ex parte order in favour of wages 

claimant as against execution creditor.] Such 
an order is irregular if made, ex parte 
McKay v. Clarke _ - - 213 

6. Affidavit — Intituling — Irregularity, ] 

The a£Gidavit8 in supi)ort of a motion for an 
order for payment into Court of moneys 
realized under an execution to answer 
claims of third persons against the execu- 
tion debtor for wages were not intituled in 
the cause, but ''in the matter of the 
Execution Act and of A. E. Clarke, judg- 
ment debtor." Held irregular. McKay v. 
Clarke ----- 213 

7. Judgment by default — Special 

endorsement including a claim for interest — 
Liquidated or unliquidated demand.] Held, 
per Begbie, C.J., Crease and Drake, J.J., 
A claim specially endorsed on the writ for 
amount of account rendered and "for 
interest thereon at 6 per cent, until judg- 
ment" is not a liquidated demand under 
Order III, Rule 6, and an order setting aside 
judgment thereon s in default of appear- 
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ance, sufltained. MgClabt Manufacturino 

OO. V. OOBBETT - - - - 212 

8. Divisional Court, time for appealing 

to— Notice of appeal is bringing of apj>eal — 
Jurisdiction — Chamber Summons not issued 
from Registry wherein action brought — Ejj^ect 
of^-Sec. 27, Supreme Court Act.] The giving 
of notice of intention to appeal is the bring- 
of the appeal, within Sec. 61, Sup. Court B. 
C. Act, and when such notice is given 
within eight days from the perfecting of 
the order appealed from, it is no objection 
that the appeal is not either set down or 
argued within that time. A Judge in 
Chambers has jurisdiction to entertain a 
motion made upon summons issued out of 
a Registry, other than that out of which 
the writ of summons issued, notwithstand- 
ing Sec. 27 supra. Re Ellabd - 235 

9. Injunction,] Exercise of discretion 

to grant restraining further pubhcation of 
matter charged to be libellous, until the 
hearing - - -. - - 279 
See Injuncttion. 

10, Amending writ — Re-service — Appear- 
ance — Whether that to original stands to 
amended writ — Judgment after — Time.] 
When an order, amending the special 
endorsement ni)on a writ of summons is 
made, the writ with the new special 
endorsement must be reserved upon everv 
defendant affected by the amendment, if 
such defendant has already appeared, such 
appearance stands as an appearance to the 
amended writ (following Faxton v. Baird 
1893, 1 Q.B. 139), and the plaintiff can 
apply for judgment under Order XIV, but 
jua^ent cannot be directed to be entered 
against him before the lapse of eight da^s 
from the service of the amended wnt. 
MooBB et al v. Patbbson et al - 3(M2 

11, Motion io discretion of Court — Non- 
disclosure of material fact — Effect of— 
Whether objection avaUabU on appeal.] It 
appeared that a writ endorsed to prosecute 
an adverse claim under the Mineral Act, 
1891, in the Supreme Court, had been issued 
before an application for an order extend- 
ing the time for bringing action in the 
County Court was made ; but that fact was 
not disclosed to the Judge upon the appli- 
cation. Held, allowing an appeal, that the 
fact of the issue of the Supreme Court writ 
was material to the original application and 
should have been disclosed. Such a 
circumstance can be taken advanti^e of 
upon an appeal from, as well upon amotion 
to rescind, the order. Re Thb Maplb Lbaf 
akdLanabk Minebal Claius - 323 
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12. Judgment under Order XIV— 

Special endorsement — Sufficiency of— Bills of 
Exchange Act, 6S Vic* (Can.) Cap, SS, Sec, 
8$ — Promissory Note made payable at particu- 
lar place — Necessity for allegation of present- 
ment against the maker - - 333 
See Bills op Exchange Act. 

PLEXDiyG— Misjoinder.] Misjoinder by 
a plaintiff of unconnected causes of action 
against different defendants is not objection- 
able on demurrer by any of the separate 
defendants, but is a proper subject of a 
motion to strike out as embarrassing. Sec, 
McKbnzie & McGowAN (Assignees, <&c.) v. 
Bell-Ibvino Patebson & Co. et al - 241 

PRE-EMPTION— Sale of before Crown 
grant is illegal - - 51 

See CONTBACT. 

PREFERENCE— Pressure - 32-268 

See Fbaudulent Pbbpbbencb. 

PRESSURE - - - 32-268 

See Fbaudulent Pbepebence. 

PRISONER— Dispensing with presence of 
on motion for habeas corpus. 
See Habeas Oobpus. 

PROHIBITION— The only ground of 
prohibition to an inferior Court is 
that of exceeding its jurisdiction. 
Five Chinamen v. Sew West- 

MINSTEB - - - 168 

2. Statement of fact in order of inferior 

Court — Contradicting — Estoppel.] On motion 
for prohibition statements ot fact necessary 
to found jurisdiction of the inferior Court, 
appearing in the order of the inferior Court 
in question on the motion may be contra- 
dicted. Re W. N. Bole, Judge or the 
County Court, Ac, in re Conviction of Ah 
Tim and Others - - - 208 

PROMISSORY NOTE — Presentation — 
Bills of Exchange Act, 5S Vic. (Can.) Cap, 
S3, Sec. 86.] Wnere a Bill of Exchange or 
Promissory Note is made payable at a 
particular place, presentation at that place 
must be proved to make a cause of action 
against the maker. Cboft v. Hamlin 333 

PUBLIC WAY— Foreshore— Public right 
of access. Canadian Pacipic Rail- 
way Co. V. The City op Vancouveb 

[306 

QUIETING TITLES ACT — TitU by 
possession.] A person producing evidence 
of twenty years' continuons and undis- 
turbed possession of lands is entitled to a 
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QUIETING TITLES ACT— Continued. 

declaration from the Court that he is 
entitled thereto in fee. In re Lobwbn and 
Ebb ------ 135 



RES IPSA LOQUITUR 

See Neolioencb. 
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SANITARY BY-LAW— Summary Con- 
viction — Overcrowding — "Suffering 
to be occupied" — Proof of know- 
ledge of defendant — Mem Rea 321 
See Cbihimal Law. 

SECURITY FOR COSTS— Recognizance 
with sufficient sureties required on 
motion to quash conviction - 207 
See Cbiminal Law. 



2. 



-A motion to the Divisional Court 



is an appeal within the meaning of Order 
LVIII, Kule 15, and the Court has power 
to order tlie applicant to give security for 
costs ----- 350 
See Appeal. Wilson v. Pebbin. 

SHE R I FF — Execution Act — Responsibility 
for error in fwtice of sale caused by error in 
Land Registry office — Duty of Kegisirar— 
Mode of registering judgments,] A Sheriff 
dischar^ his duty under Sec. 37 of the 
Execution Act if he publishes a correct copy 
of the information as furnished him by the 
Land Registry Office, and is not responsible 
for loss arising out of errors committed 
therein. It is the duty of the Registrar 
either to comply with applications for 
registration or to give a written refusal 
forthwith. Remarks on the faulty mode of 
registering judgments. Bybnbs v. 
McMillan ----- 1^3 

SPEEDY TRIALS XCT—EUciion of 
prisoner to be tried speedily for a certain 
offence — Failure of Crown to prove — Whether 
prisoner can be convicted on a different offence 
disclosed by the evidence,] A prisoner having 
decided to be tried speedily upon the charge 
of forgerv. for which he was committed to 
trial, and being charged and tried for that 
offence accordingly, there was not sufficient 
evidence to convict, but there was evidence 
upon which he might be convicted of 
obtaining money by false pretences. Heldf 
That the Crown could not then substitute a 
charge for the latter offence for the charge 
of forgery upon which the prisoner had 
elected to be tried. Regina v. Moboan 

[329 

2. Jurisdiction of County Court Judge 

under ------ 53 

STATUTE OF LIMITATIONS— 

See MoBTGAOE. 



STATUTE — Construction of — ".and " 
construed "or" - - 271 
See Constitutional Law. 

2. Construction of— Provision relating 

to procedure — Directory or imperative.] The 
provision in Sec. 27 of the Supreme Court 
Act, that all proceedings in an action shall 
be token and recorded in the Registry Office 
in which the action is commenced is 
directory and not imperative, and a Judge 
in Chambers has jurisdiction to entertoin a 
motion made upon summons issued out of 
a Registry other than that out of which the 
writ of summons issued. Re Ellabd 235 

3. Construction of— Legislation relat' 

ing to procedure — Retrospective effect — Costs,] 
A Stotute introducing a new scale of costs 
is legislation in regard to procedure, and 
has a retrospective effect, and in a bill of 
costs toxed after the Stotute comes into force, 
items for work done before the passage of 
the Act must be taxed upon the scale 
provided for in it. Youdall v. Douglbs 

[342 

SUMMARY CONVICTION— Motion to 

quash — Recognizance required on 
• See Cbiminal Law. [207 



2. 



Appeal to County Court — Pre- 



requisite to hearir^g of — Conviction not 
returned — Security not given,] The following 
preliminary objections to the jurisdiction of 
the County Court to hear an appeal from a 
summary conviction were over-ruled, (a) 
That the conviction was not returned to or 
before the Court on the appeal, (b) That 
no security for the appeal had been 
returned. The appeal having been heard, 
an objection that the By-law upon which 
the conviction professed to be made had not 
been proved was over-ruled on the ground 
that a Stotute of the Province mcuie the 
conduct complained of a substantive offence. 
SembU, That the absence on the depositions 
returned of proof of the By-law would have 
been fatol upon certiorari and motion to 
quash the conviction. It was held, that an 
appeal from a conviction is a proceeding de 
novo, as if the information were then first 
brought to be tried. Per Sib M. B. Bbgbie, 
C.J. re QuoNG Wo - - _ 335 

SUMMONSES AND ORDERS— Practice 

— Sec. 27 Supreme Court Act — 
Chamber Summons not issued from 
Registry Office of District wherein 
action brought - - 235 
See PBAcricB. 

SUPREME COURT — Jurisdiction in 
Mechanic's Lien cases. Mabtin v. 
Russell - - - - 98 
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TAXATION — Provincial law taxing mani- 
cipality for educational par poses 
See OoNBTiTUTioNAL Law. 

2. — ^Ptactiee.] Costa must be taxed on 

the scale in force by Statute at the time of 

the taxation^ though the items are for work 

done before it came into force - 342 

See Costs. Youdall v, Douglas. 

TITLE TO LANDS— Land Registry Act, 
1888 — Cancellation of ordinary 
certificate upon issue of certificate 
of indefeasible title - - 244 
See Land Registry Act, 1888. 

TRUSTEES-Duties of— Investing Infants' 
moneys — Covenant against inci- 
dence of Mechanic's Lien. Re 
Buowx ex parte Brown - 110 

TRUSTEE— i2«mopaZ of whose interest 
convicts with his trust,] There is an inherent 
jurisdiction in Courts of Equity to remove 
trustees and appoint new ones in proper 
cases. A trustee for creditors who is also 
employed as solicitor to manage an insolvent 
estate is a person whose interest conflicts 
with his duty to the creditors as trustee. 
Re Dickenson - - _ - 262 

VERDICT — Jury finding answers to ques- 
tions and also returning general verdict — 
Effect of,] Where a jury, oesides returning 
answers to the questions put to them, of 
their own accord, stated that they were all 
for a verdict for the plaintiff. Held, That 
a general verdict in addition to special 
findings imports a finding in favour of 
the party for whom it is given of every 
fact in issue necessary to sustain it besides 
the facts specially found. The verdict of a 
jury should not be disturbed as being 
against evidence unless it is one which the 

i'ury on the evidence could not reasonably 
lave formed. Harper v. Cameron - 365 



2. Reasonableness,] 



104 



See New Trial, Gray v. McCallum. 

WAGES — Claim for as against execution] 
The plaintiff having recovered judgment 
and execution in this action in the Supreme 
Court, the Sheriff levied the amount thereof 
from the goods of the defendant. Five 
persons to whom the execution debtor was 
indebted for wages, obtained an ex parte 
order from a County Court Judge (profess- 
ing to sit as a Judge of the Supreme Court, 
under Stat. B.C. 1891, Cap. 8, and Rules of 
Court printed in B,C, Gaze.te^ 4th November, 
1891) for the Sheriff to pay into Court out 
of the moneys levied the amount claimed 
by them in order that they might be at 



YfXGES— Continued. 

liberty to establish their claims thereto in 

Preference to the execution creditor under 
I.S.B.C. 1888, Cap. 42, Sec. 21. Neither 
the order nor the affidavits in support of it 
were styled in any cause, but ''In the 
matter of the Execution Act and of A. E. 
Clarke, judgment debtor." Held, (1.) 
The order and affidavits were irregular as 
not being styled in any pending cause. (2.) 
The order ought not to nave Men made ex 
parte, (3.) Section 21 sufta only authorises 
the order therein provided for to be made 
by '' a Judge of the Court out of which the 
process issues," and ''upon proof of the 
claim " and the County Court Judge had no 
jurisdiction. (4.) An order for payment 
mto Court of the moneys levied is un- 
authorized. McKay v. Clarke - 213 

WAIVER— Of Mechanic's Lien by taking 
promissory note - - 82 
See Mbchanic's Libk. 



WARRANTY - 

See Contract. 
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WARRANT OF COMMITMENT— No 

conviction shown — Held bad 232 
See Habeas Corpus, 

WATER PRIVILEGES — Provincial 
Statutory grant of use of waUr — Limitations 
of — Riparian proprietor — Right to injunction 
against statutory licensee of use of water so 
using it as to foul stream — Injunction — 4^ 
Vic, B,C,, Cap, 11 — Placer Mining Act, B, 
C, 1891.] Plaintiffs were entitled as 
riparian proprietors to the use of the 
natural flow of the water of a stream. 
Quartz Creek, running through timber 
lands leased by them from the Dominion 
Government. The lands so leased were 
part of the lands in the railway belt granted 
to the Dominion by the Province of British 
Columbia by 43 Vic. B.C., Cap. 11, in aid of 
the construction of the C.P.R. Defendants 
as free miners licensed by the Provincial 
Government obtained from it a grant of the 
right to use for mining purposes the water 
of a stream running into Quartz Creek 
above the plaintiffs' saw mill, by record 
under the Placer Mining (B.C.) Act, 1891, 
Sees. 56 and 57. Defendants so used this 
water as to foul Quartz Creek and stop the 
plaintiff's mill. Held, . (1.) No person, 
unless by grant or prescription, is entitled 
to deprive another of the beneficial use of 
water which would naturally descend to 
him. (2.) A right granted by a Statute 
which does not in express terms derogate 
from the rights of others cannot be held to 
have done so by implication. (3.) A grant 
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WATER PRIVILEGES— Con«inti«d. 

of water privileges under the Provincial 
Mining Acts does not sanction the user of 
the water to the detriment of the rights of 
others, however acquired, to the same 
water at another part of the stream. (4.) 
The Dominion Government, under 43 Vic. 
B.C., Cap, 11, were in possession of the 
lands as trustees to administer same, and it 
was competent to them to grant a lease to 
the plaintiffs, carrying the ordinary rights 
to the water of a riparian proprietor. Tub 
CoLuifBiA RivsB Lumber Oo. v. Yuill and 
others ----- 237 



WIDE TIRE ACT, 1889 - 

See Constitutional Law. 



36 



WITNESS — Incompetency by reason of 
lack of religious belief - 104 

WORDS AND PHRASES— " Exposed 
to" - - - - 216 
See Health Kkgulations. 

2. *^ Exercising profession ^^ - 103 

See Pharmacy Act, 1891. Ex parte 
Henderson. 



— " Court House,"] Re Close and 

B^RRY ----- 131 



3 

4. 



— ^^ Bona fide traveller,"] Rbginav. 
Harris ----- 177 

5. " Appeal shall he brought " - 235 

See Appeal. 



6. 

7. 



•** Equal to sample " 



246 



See Contract. 

-" And " construed ''or" - 271 
See Constitutional Law . 



WORDS AND PHRASES— C'on^tniied. 



8. 



9. 



-'' SaU by retail"^** WhoUsaU" 
See Municipal License Law. [276 

-" Take, hold and use " - 306 
See Estoppel. 



10. '* Suffering to be occupied " - 321 

See Criminal Law. 

11, *' Spirituous liquor" — Means 

liquor produced by distillation.] It appearing 
upon the bearing of an ^ appeal from a 
conviction for selling spirituous li(^uor 
witbout a license contrarv to the Municipal 
Act of 1892, Sec. 204, sub-sec. 3, that the 
liquor sold was intoxicating, but no evidence 
being given as to its having been produced 
by distillation, it was held that the evidence 
was insufficient to sustain the conviction. 
Re QuoNG Wo - - - - 336 

12. " Appeal,"] A motion to the 

Divisional Court for a new trial is an appeal 
within the meaning of Order LvIII, 
Rule 15 ----- 350 
See Appeal. Wilson v. Pbrrin. 

13. " Overtaking ship " - - 357 



See Maritime Law. 



14. 



— " Interlocutory matter,"] Tai 
YuNE V. Blum - _ - - 343 



-** Execution,"] Foley v. Web- 
- - - - - 251 

" Stopf detain and examine,"] 



15. - 

STER 

16, - 

Canadian Pacific Navigation Co. v. City 
OP Vancouver - _ - - 193 
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